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Docket No. 42682

HIGGINS ESTATE, INC.,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

APPEARANCES:
For Petitioner:

HERBERT A. WHEELER, C. P. A.,

A. CALDER MACKAY, Esq.,

For Respondent:

ELDEN McFARLAND, Esq.

DOCKET ENTRIES

:

1929

Feb. 11—Petition received and filed. Taxpayer no-

tified. (Fee paid)

Feb. 12—Copy of petition served on General

Counsel.

Mar. 15—Answer filed by General Counsel.

Mar. 27—Copy of answer served on taxpayer—Cir-

cuit Calendar.

1933

July 12—Hearing set in Long Beach, California,

beginning Sept. 11, 1933.
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1933

Sept. 21—Hearing had before Mr. Lansdon on

merits—submitted. Stipulation as to the

facts filed. Briefs due in 60 days (Nov. 20,

1933). Called 9/11/33.

Oct. 4—Transcript of hearing of Sept. 21, 1933

filed.

Nov. 11—Motion for extension to Jan. 19, 1934 to

file brief filed by taxpayer. 11/13/33

granted.

Nov. 20—Motion for extension to Dec. 20, 1933 to

file brief filed by General Counsel. 11/21/33

granted.

Dec. 19—Brief filed by General Counsel.

1934

Jan. 11—Order extending time to 3/1/34 to file peti-

tioner's brief entered.

Feb. 27—Brief filed by taxpayer.

May 31—Findings of fact and opinion rendered

—

Wm. C. Lansdon, Division 8. Decision

will be entered for the respondent.

June 1—Decision entered—W. C. Lansdon, Di-

vision 8.

Aug 11—Motion to reconsider, set aside, revoke and

vacate the Board's opinion, decision and

order, and request for findings of fact filed

hy taxpayer.

Aug. 30—Order vacating decision entered 6/1/34,

subject to be reentered at a future date if

Board refuses petitioner's request for fur-

ther findings of fact, and to deny its mo-

tion to reconsider, set aside, etc., entered.

Sept. 13—Order denying motion and request for

further findings of fact, etc., entered.
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1934

Sept. 13—Decision entered—Bolon B. Turner, Divi-

sion 8.

Nov. 30—Application to fix amount of bond in the

amount of $134,000.00 filed by taxpayer.

Nov. 30—Order fixing amount of bond at $138,-

500.00 entered. [1*]

Dec. 7—Supersedeas bond in the amount of $138,-

500.00 approved and ordered filed.

Dec. 8—Petition for review by U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by taxpayer.

Dec. 8—Proof of service filed by taxpayer.

1935

Jan. 28—Motion for 60 days extension from 2/6/35

to complete record filed by taxpayer.

Jan. 28—Order enlarging time to April 8, 1935 for

preparation of evidence and delivery of

record entered.

Mar. 28—Motion for 60 days extension to complete

record filed by taxpayer.

Mar. 28—Order enlarging time to June 7, 1935 for

preparation of evidence and delivery of

record entered.

June 5—Motion for extension of 90 days to file

statement of evidence filed by taxpayer.

June 5—Order enlarging time to Sept. 5, 1935 for

preparation of evidence and delivery of

record entered.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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1935

Aug. 28—Statement of evidence lodged.

Aug. 28—Notice of lodgment of statement and of

hearing Sept. 11, 1935 to approve state-

ment filed.

Aug. 28—Motion for extension of 30 days to prepare

statement and transmit record filed by

taxpayer.

Aug. 28—Order enlarging time to Oct. 4, 1935 for

preparation of evidence and delivery of

record entered.

Sept. 6—Motion to continue hearing to Sept. 25,

1935 filed by taxpayer. 9/9/35 granted.

Sept. 23—Agreed statement of evidence lodged.

Sept. 23—Agreed statement of evidence approved

and ordered filed.

Sept. 24—Praecipe filed—proof of service thereon.

Sept. 30—Order enlarging time for transmission of

record to October 26, 1935, entered. [2]

United States Board of Tax Appeals.

Docket No. 42682.

HIGGINS ESTATE, INCORPORATED,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above named Petitioner hereby petitions for

a redetermination of the deficiency set forth by the
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Eespondent in his notice of deficiency, IT :AR :A-2,

CLG-60D, dated December 21, 1929, and as a basis

for such appeal alleges as follows

:

I.

The notice of deficiency, copy of which is attached

hereto, marked "Exhibit A" was mailed to Peti-

tioner on or about December 21, 1928.

II.

The taxes in controversy are income and profits

taxes for the calendar years 1923 and 1924 amount-

ing to the sum of $78,617.24.

IV.

The determination of the tax set forth in said

notice of deficiency is based upon the following

errors

:

(a) The Respondent erred in increasing Peti-

tioner's net income as reported on its return for the

year 1923 by the sum of $398,583.50.

(b) The Respondent erred in determining that

Petitioner realized a gain in either of the years

1923 or 1924 from the sale [3] of its mining pro^)-

erties.

(c) The Respondent erred in his determination

of the cost to Petitioner of its mining properties

which were sold by it during the year 1922.

V.

The facts upon which the Petitioner relies as the

basis of this proceeding are as follows

:
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(1) The Petitioner was incorporated under the

laws of the State of California about April, 1914,

and ever since said date of incorporation has been

and now is a corporation with its principal place

of business at Los Angeles, California.

(2) During the year 1918 Petitioner acquired

from Thomas Higgins certain mining properties

located in the State of Arizona and $150,000.00 in

cash in exchange for 30,000 shares of Petitioner's

capital stock and a life interest to Thomas Hig-

gins in said mining property. Petitioner issued its

said 30,000 shares of stock for said mining prop-

erties at which time said properties had a value

in excess of $1,500,000.00 which was the value at

that time of said stock; Petitioner transferred and

conveyed to Thomas Higgins a life interest in said

mining properties for which Petitioner received

$150,000.00.

(3) Thomas Higgins who, as heretofore stated,

acquired a life interest from Petitioner in said

mining properties, died during March, 1920.

(4) Petitioner on or about May 20, 1922 entered

into a contract with Phelps-Dodge Corporation, by

the terms of which Petitioner during the year 1922

sold, transferred and conveyed [4] all of its right,

title and interest in and to said mining properties

for the sum of $1,250,000.00.

(5) Petitioner kept its books of account upon

the accrual basis and its income tax returns were

filed in conformity therewith. Petitioner's gain, if

any, derived by it from the sale of its mining prop-

erties was realized during the year 1922 and not
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during either of the years involved in this appeal.

Petitioner in its income tax return for the year

1922, which was filed about March, 1923, reported

a gain on the sale of said mining properties and

paid a tax thereon, and no refund has been made

thereof.

(6) The Respondent in computing Petitioner's

taxable income for the years 1923 and 1924 er-

roneously and illegally included in Petitioner's in-

come for these years the profit, if any, realized by

it in 1922.

(7) The cost to Petitioner of said mining prop-

erties acquired by it in 1918 amounted to at least

$1,500,000.00, which was the fair market value of

said mining properties at date of acquisition by

Petitioner; Petitioner sold said mining properties

in 1922 for $1,250,000.00 which resulted in an actual

loss to Petitioner of at least $250,000.00; Petitioner

did not realize a taxable gain, and especially dur-

ing either of the years involved in this appeal, on

account of the sale and disposition of its mining

properties.

WHEREFORE, Petitioner prays that the Board

hear and determine this appeal and render judg-

ment in accordance therewith.

A. CALDER MACKAY,
508 Security Bldg.

Los Angeles, California,

Attorney for Petitioner.

HERBERT A. WHEELER, C. P. A.,

1025 Washington Bldg.,

Los Angeles, California,

Of Counsel. [5]
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State of California,

County of Los Angeles—ss.

James O. Sword being first duly sworn, deposes

and says : That he is an officer, to-wit : President of

Higgins Estate, Incorporated, and makes this veri-

fication for and on behalf of said corporation ; that

he has read the foregoing petition and knows the

contents thereof and that the same is true of his

own knowledge except the matters which are therein

stated upon information and belief and that as to

those matters he believes it to be true.

[Corp. Seal] JAMES O. SWORD.

Subscribed and sworn to before me this 6th day

of February, 1929.

[Seal] MAE G. SMITH,
Notary Public in and for said County and State.

My commission expires May 18th, 1931. [6]

EXHIBIT A-1.

TREASURY DEPARTMENT
Internal Revenue Service

IT:AR:A-2

CLG-60D Dec. 21, 1928.

Higgins Estate, Incorporated,

201 Higgins Building,

Los Angeles, California.

Sirs:

In accordance with Section 274 of the Revenue

Act of 1926 you are advised that the determination
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of your tax liability for the years 1923, 1924, 1925

and 1926 discloses a deficiency of $78,617.24 for the

years 1923 and 1924 and an overassessment of

$438.79 for the years 1925 and 1926, as shown in

the attached statement.

The section of the law above mentioned allows you

to petition the United States Board of Tax Appeals

within sixty days from the date of the mailing of

this letter for a redetermination of your tax lia-

bility. However, if you acquiesce in this determina-

tion, you are requested to execute the enclosed Form
866 and forward both original and duplicate to the

Commissioner of Internal Revenue, Washington,

D. C. for the attention of IT :C :P-7.

Respectfully,

D. H. BLAIR,
Commissioner.

(Signed) By W. T. Sherwood,

Acting Deputy Commissioner.

Enclosures

:

Statement

Form 866

Form 882

NO-3 [7]
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STATEMENT.
IT:AR:A-2

CLG-60D
In re: Higgins Estate, Incorporated,

201 Higgins Building,

Los Angeles, California.

Year Deficiency in [Fax Overassessment

1923 $48,180.40

1924 30,436.84

1925 $ 54.99

1926 383.80

Totals $78,617.24 $438.79

Net Deficiency $78,178.45

1923 1924 1925 1926

Tax reported on return $24,455.85 $15,533.83 $17,807.27 $35,619.17

Proposed Deficiency 48,180.40 30,436.84

Proposed overassessment 54.99 383.80

Liability for each year $72,636.25 $45,970.67 $17,752.28 $35,235.37

Liability stated on Form 866 $171,594.57

Reference is made to the report of the Internal

Revenue Agent in Charge, San Francisco, Califor-

nit, and to your protests submitted under dates of

November 17 and December 15. 1927.

Careful consideration has been accorded your

protests in connection with the agent's findings and

the report on the conference held with your re^Dre-

sentatives on August 6, 1928 in the office of the

Agent in Charge. The adjustments recommended by

the agent as the result of the conference have been

approved by this office.
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1923

Net income reported

on return $195,646.82

Addition

:

1. Profit on sale of

Higgins mine 398,582.50

Total $594,229.32

[8]

Brought Forward $594,229.32

Deductions

:

2. Revenue stamps $1,250.00

3. Additional cost Palisades

tract 5,498.80

4. Adjustment of profit on

sale of lot, 12th and

Hoover Streets 6,390.53 13,139.33

Net income as adjusted $581,089.99

Explanation of Changes

1. This adjustment under Article 1591 of Regu-

lations 62 has been computed on the following basis

:

Cash received December 31, 1923 $1,000,000.00

Cost of Higgins mine 601,417.50

Balance $ 398,582.50

This office holds that the cost of the Higgins mine

is $601,417.50 as shown in the Revenue Agent's re-

port, a copy of which has been furnished you.
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It is the opinion of this office that the contract

entered into on May 20, 1922 with the Phelps Dodge

Corporation should be treated for tax purposes as

though the payments made thereunder were for the

purpose of ultimately acquiring the property. The

amounts paid in advance of exercise of the option

have been applied against and reduce the basis, all

amounts in excess of the basis being taxed as in-

come of the year in which received. See Solicitors'

Law Opinion #988, published in Cumulative Bul-

letin II, Page 84. The payments of $250,000.00 re-

ceived in 1922 and $350,000.00 of the $750,000.00

received in 1923 have been treated as a reduction

of cost and the excess of $398,582.50 treated as tax-

able income for 1923. The entire payment of $250,-

000.00 received in 1924 has been treated as income

for that year. See Item 1 for 1924.

2. Amounts expended for revenue stamps are

deductible under Article 561 of Eegulations 62. [9]

3. The corporation claims a value of $50,000.00

on the Palisades tract in Santa Monica at date of

acquisition, which has been allowed.

The difference between the new value of $50,000.00

and the old cost used on books 23,512.51

$26,487.49

has been allocated to the various years on the same

basis that the profit reported for each year bears to

the total profit.
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Total selling price of tract $106,868.50

Revised cost

5S profit

50,000.00

Grog 56,868.50

Profit reported Proportion of

on ]return Per cent Additional Cost

1921-1922 $23,682.21 41.64% $11,029.40

1923 11,802.74 20.76 5,498.80

1924 13,965.32 24.56 6,505.33

1925 907.82 1.597 423.00

1926 6,104.99 10.733 2,842.90

1927 405.42 .71 188.06

$56,868.50 1007o $26,487.49

See Article 1591 of Regulations 62.

4. This adjustment under Article 1591 of Regu-

lations 62 reduces reported income by the differ-

ence between the revised value at date of acquisi-

tion, $10,000.00 and the value shown on the ori-

ginal return, $3,609.47. The detailed computations

were set forth in Exhibit A of the Revenue Agent's

report.

Computation of Tax.

Net income as adjusted $581,089.99

Income tax at 12% per cent 72,636.25

Tax previously assessed 24,455.85

Deficiency in tax $ 48,180.40

[10]
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1924

Net income reported on return $124,270.69

Addition

:

1. Profit on sale of mine 250,000.00

Total $374,270.69

Deductions

:

2. Additional cost Palisades tract 6,505.33

Net income as adjusted $367,765.36

Explanation of Changes

1. See Explanation 1 under 1923 and Article 1591

of Regulation 65.

2. See Explanation 3 under 1923 and Article 1591

of Regulations 65.

Computation of Tax

Net income as adjusted $367,765.36

Income tax at 121/2% $ 45,970.67

Tax previously assessed 15,533.83

Deficiency in tax $ 30,436.84

1925

Net income reported on return $136,979.03

Deduction

:

1. Additional cost Palisades tract 423.00

Net income as adjusted $136,556.03

Explanation of Change

1. See Explanation 3 for 1923 and Article 1591

of Regulations 69.
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Computation of Tax.

Net income as adjusted $136,556.03

[11]

Income tax at 13 per cent $ 17,752.28

Tax previously assessed 17,807.27

Overassessment $ 54.99

1926

Net income reported on return $263,845.70

Deduction

:

1. Additional cost Palisades Tract 2,842.90

Net income as adjusted $261,002.80

Explanation of Change

1. See Explanation 1 under 1925.

Computation of Tax
Net income as adjusted $261,002.80

Income tax at 131/2 per cent 35,235.37

Tax previously assessed 35,619.17

Overassessment $ 383.80

In the determination of the overassessments for

the years 1925 and 1926, your claim for the refund
of $3,721.39, covering the years 1923, 1924, 1925 and
1926, has been given careful consideration and to

the extent not herein allowed will be disallowed in a

schedule to be approved by the Commissioner.
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The overassessments shown herein will be made

the subject of Certificates of Overassessment which

will reach you in due course through the office of

the Collector of Internal Revenue for your district,

and will be applied by that official in accordance with

Section 284 of the Revenue Act of 1926.

The right of petition as indicated on Page 1 of

this letter refers only to any deficiency in tax indi-

cated herein, inasmuch as there is no provision in

the Revenue Act of 1926 granting the right of peti-

tion against the determination of any overassessment

found upon a review of your returns.

Payment should not be made until a bill is re-

ceived from the Collector of Internal Revenue for

your district, and remittance should then be made

to him.

[Endorsed] : Filed Feb. 11, 1929. [12]

[Title of Court and Cause.]

ANSWER
The Commissioner of Internal Revenue, by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, for answer to the petition of

the above-named taxpayer, admits and denies as

follows

:

(1) Admits the allegations contained in para-

graph I of the petition.

(2) Admits the allegations contained in para-

graph II of the petition.
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(4) Denies the Commissioner erred in the deter-

mination of the deficiencies as alleged in subpara-

graphs (a) to (c), inclusive, of paragraph IV of the

petition.

(5) Denies all the material allegations of fact

contained in subparagraphs (1) to (7), inclusive, of

paragraph V of the petition.

Denies generally ^nd specifically each and every

allegation of the petition not hereinbefore admitted,

qualified or denied.

WHEREFORE, it is prayed that the appeal be

denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

MAXWELL E. McDOWELL,
FRANK B. SCHLOSSER,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : Filed Mar. 15, 1929. [13]

[Title of Court and Cause.]

Docket No. 42682. Promulgated May 31, 1934.

1. In the circumstances of this proceed-

ing the agreement to sell the property of

the petitioner was not an executed con-

tract of sale in 1922.
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2. An item is accruable as income only

when all tlie facts that assure its receipt

at some future date are fixed and certain.

A. Calder Mackay, Esq., for the petitioner.

Elden McFarland, Esq., for the respondent.

Income tax deficiencies for the years 1923 and

1924 in the respective amounts of $48,180.40 and

$30,436.84 are at issue. The dispute arises over

the respondent's having held that certain profits,

realized by i^etitioner from the sale of mine prop-

erties, should be allocated to these years and not to

the year 1922, when the sale contract was executed.

The parties filed a stipulation, which we accept, and

adduced documentary and oral evidence at the

hearing.

FINDINGS OF FACT.
The petitioner is a California mining corporation,

organized in 1914, with an authorized capital stock

divided into 130,000 shares of a par value of $10.

Prior to 1920 it acquired certain mining land prop-

erties in the State of Arizona, which were partially

surrounded by adjoining properties owned by the

Phelps-Dodge Corporation.

With a view to purchasing petitioner's properties

and with petitioner's consent, the Phelps-Dodge

Corporation, sometime during 1921, had its engi-

neers go upon and make a thorough inspection and

appraisal of them. Thereafter, on May 20, 1922, a

sales agreement was entered into between the peti-

tioner and that corporation.
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The sale contract, which is included in the record,

is quite lengthy and a greater part of its provisions

relate to the mechanics of operating the properties

during the period prior to final pajnnent and to

accounting for profits, etc., most of which have no

material bearing upon the point in issue here. Its

provisions material here may be summarized as

follows: [14]

The contract recites that for $1,000 paid, an ex-

clusive option to purchase the petitioner's mine

properties has been granted to the Phelps-Dodge

Corporation, which option is to continue so long as

it keeps the terms of the sale, which are thereafter

set forth in detail.

The entire sale price for the properties is fixed

at $1,250,000, including the $1,000 paid for the

option, to be paid in installments as follows : $249,000

upon approval by purchaser's attorneys of the peti-

tioner's title, capacity to convey, and the legal

regularity of the deed and attending corporate acts

had to effect conveyance; $500,000 to be paid Feb-

ruary 1, 1923: $250,000 August 1, 1923; and

$250,000 February 1, 1924.

To the first of these payments ($249,000), if and

when made, the $1,000 paid for the option was to be

added and an initial credit of $250,000 was to be

given upon the purchase price. Thereafter, all

unpaid balance of the purchase price was to draw

interest at the rate of 5 percent per annum, to

accrue and be paid simultaneously with each install-

ment payment. All payments were to be made to
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the credit of petitioner in the Los Angeles Trust &
Savings Bank, which it was agreed should be the

escrow agent to receive and hold them as well as all

title papers for accounting and delivery after all

conditions of the contract had been fully performed.

One condition of the agreement, to be performed

"as soon as possible" after the signing, required the

petitioner to furnish the attorneys of the purchaser

with an abstract of its title and other related addenda

necessary to show its power to convey good title in

case the option was exercised. The procedure there-

after to be followed was directed in the contract as

follows

:

Within five days after the receipt thereof

[abstract of title, etc.], said attorneys shall

either approve or disapprove first party's said

title and proceedings, and upon approval there-

of and the execution, acknowledgment and de-

livery by first party to said Los Angeles Trust

& Savings Bank, as escrow holder, of a proper

warranty deed, in form and substance satisfac-

tory to said attorneys, conveying and transfer-

ring said property to second party, its suc-

cessors and assigns, second party, within five

days from and after written notice to it

from first party of such deposit of said deed,

shall pay to said bank for the credit of first

party, or shall pay to the bank of Bisbee

for the credit of said Los Angeles Trust & Sav-

ings Bank for the use of first party, the above

mentioned payment of Two Hundred and Forty-

Nine Thousand Dollars ($249,000) on account

of said stipulated purchase price.
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If second iDarty's said attorneys shall disap-

prove said title or proceedings upon some

ground or grounds not deemed by them speedily

curable, this agreement shall thereupon termi-

nate and said payment of One Thousand Dollars

($1,000) shall be returned by first party to sec-

ond party.*******
[15]

If said title and proceedings shall be finally

approved by second party's attorneys, in time

and manner as aforesaid, first party, imme-

diately upon receiving written notice thereof,

and as a condition precedent to second party's

payment of said sum of Two Hundred and

Forty Nine Thousand Dollars ($249,000) shall

execute, acknowledge and exhibit to second

party's said attorneys a good and sufficient war-

ranty deed in form and substance satisfactory

to second party's said attorneys, transferring

and conveying said mining claims and proper-

ties to second party, and its successors and as-

signs, and shall deliver said deed for deposit

in escrow to said Los Angeles Trust & Savings

Bank to be held by said Bank subject to the

following instructions, to-wit:

Said Bank shall hold said deed subject to sec-

ond party's making or causing to be made the

remaining payments on account of the aforesaid

purchase price, with interest thereon, in the
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manner and installments, and at or before the

times, as in this agreement set forth.

If second party shall make or cause to be

made the said remaining payments and each

and every payment thereof, with interest as

aforesaid, at or before the times respectively

when the same shall be due and payable as in

this agreement provided, and shall keep and

perform the stipulations of this agreement on

its part to be kept and performed, then and im-

mediately upon the making of the last of said

payments, the said Bank shall forthwith deliver

the said deed to second party or its order.

If second party shall fail to make said pay-

ments, or any thereof, with interest as afore-

said, in the manner and at or before the dates

respectively when they fall due and payable as

aforesaid, or shall fail to keep and perform the

stipulations of this agreement on its part to be

kept and performed, then and in such event,

said option and this agreement shall be for-

feited and ended and the Bank shall and it is

hereby instructed thereupon to deliver said deed

to first party or its order.

Upon execution of the contract the second party

was given the right to go upon petitioner's prop-

erties for the purpose of exploring and testing the

ores, and after making payinent of $249,000 on the

purchase price, if timely, but not otherwise, was to

have exclusive possession of them with unrestricted
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rights to prospect, explore, and develop, subject

only to certain rights reserved by petitioner to go

upon them and inspect underground workings, new

improvements, etc.

Other terms of the contract are as follows

:

If second party shall make the above men-

tioned payment of Five Hundred Thousand

Dollars ($500,000) on or before February 1st,

1923, with interest as aforesaid, but not other-

wise, it shall thereupon and thereafter, during

the life of this agreement, have the unrestricted

right to extract, remove, ship, smelt and treat

ores from said mining claims and properties,

provided, however, that the net proceeds of said

ores, as hereinafter defined, shall be paid by

second party, to the Los Angeles Trust & Sav-

ings Bank for the credit of first party, or to

said Bank of Bisbee for the credit of said

Los Angeles Trust & Savings Bank, for the use

of first party, to be applied by said Bank, first

to the liquidation of interest then accrued and

unpaid, upon the next accruing and unpaid in-

stall- [16] ments of said purchase price, as

above specified, and second, any portion of said

net proceeds then remaining shall be applied to

the liquidation and satisfaction of said next

accruing installment of said purchase price,

following the order of payment as hereinabove

specified.
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After second party shall have made the above

specified payment of Two Hundred and Forty-

Nine Thousand Dollars, ($249,000) on account

of said purchase price, second party shall have

the right, at any time, to surrender the afore-

said option and this agreement and to discon-

tinue any andj all further payments hereunder,

and upon such discontinuance or failure on the

part of second party to make any of said pay-

ments accruing hereunder subsequent to said

payment of Two Hundred and Forty-Nine

Thousand Dollars ($249,000) this agreement

shall forthwith cease and detennine, and said

property shall vest in first party as of its for-

mer estate fully discharged of this contract, and

first party shall have no right to recover any-

thing further from second party on account of

any payment or payments of said purchase

price, or interest thereon, then remaining un-

paid, it being understood, however, that second

party shall not thereby be released from any

obligation to account for any ores theretofore

taken or extracted from said properties of first

party and not then fully settled for as required

by this agreement. [Italics ours.]*******
If second party shall elect not to exercise

said option hereby given, or if second party

shall fail or neglect to make any of the afore-

said payments on account of the purcliase price,

witli interest as aforesaid, or shall fail to keep
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any of the stipulations of this agreement on its

part to be performed resulting in a forfeiture

or cancellation of this agreement as herein-

after provided, second party covenants and

agrees that it will peaceably surrender posses-

sion of said properties and every part thereof

to first party upon demand.

That any and all payments made by second

party upon the purchase price of said mining

claims and properties, or any payment of in-

terest thereon, as hereinabove specified, shall

immediately be and become the property of first

party whether second party shall complete said

payments and take title to said properties or

not, and shall be retained by it as liquidated

damages.

In event the purchaser ''elected not to complete '^

the purchase payments, and thereby canceled the

contract and forfeited the payments theretofore

made, it was given the right within 30 days to re-

move all property, except underground timbers

placed on the properties by it.

On July 1, 1922, the Phelps-Dodge Corporation

notified the petitioner of its approval of all title

requirements as being fully met, and on the day

following paid the $249,000 called for on such con-

dition under the contract. On July 2, 1922, the pur-

chaser took possession of the properties and there-

after made the deferred payments according to the

strict terms of the contract.
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The petitioner keeps its accounts and makes its

income tax returns on the accrual basis. In its in-

come tax return for 1922 it reported a taxable profit

$250,000 derived from the sale. [17]

Upon audit the respondent held that petitioner's

sale was only in process of consummation during

1922 and that the contract of May 20, 1922, should

be treated for income tax purposes as merely an

unused option to purchase at a later date. He there-

fore applied the payments made under the contract

in 1922 to the reduction of the petitioner's cost base,

which he fixed at $601,417 and allocated all profits

to the years 1923 and 1924, after that base had been

exceeded by subsequent payments, and determined

the deficiencies here in controversy.

OPINION.
LANSDON: On the facts as above set out the

respondent has held that the agreement to sell peti-

tioner's mine was not an executed contract of sale

on July 2, 1922, and that there is no basis in law

upon which the profits realized from such sale may
be accrued on that date. He has determined a cost

of the property in the amount of $601,417.50 and a

profit of $648,582.50. Holding that at every payment

date there was doubt as to whether any future pay-

ments would be made, he has applied the successive

payments first to the recovery of cost and has deter-

mined tax liability on amounts received after such

recovery. On this basis he has held that petitioner

is taxable on income realized in 1923 and 1924 in
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the respective amounts of $398,582.50 and $250,000,

and has determined the deficiencies here in con-

troversy.

The petitioner contends that the contract of sale

was executed on July 2, 1922, and that, being on the

accrual basis of accounting, under the provisions of

section 213 (a) of the Revenue Act of 1927 it was

required to accrue in that year and return as income

all profit realized from the transaction. In its re-

turn for 1922 petitioner reported $250,000 in its

gross income as profit realized from the sale. Upon
audit the respondent increased such reported profit

to $648,582.50, which the petitioner now agrees is

the amount of gain realized from the sale.

The parties have tried and briefed this proceeding

on the assumption that the main issue is whether

the agreement in question is a contract of a sale

executed on July 2, 1922, or an option to purchase

which resulted in an executed sale on the date of

the last payment in 1924. The agreement contains

no provision under which the purchaser could be

required to convert it into an executed contract of

sale. The payment of $249,000 on July 2, 1922, was

conditioned on a favorable report as to petitioner's

power to transfer title. The payment of $500,000 on

February 1, 1923, was to be made only after the

purchaser had entered and explored the mine. The

payments of $250,000 each on August 1, 1923, and

February 1, 1924, depended [18] entirely on deci-

sions which could be made only by the purchaser,

who had executed no obligations in the form of notes
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or mortgages. The agreement provided for all con-

tingencies that might result from the failure of the

purchaser to observe all its terms and make all the

deferred payments. In these circumstances, we think

it immaterial whether the instrument in question

was a continuing option or contract of sale finally

executed at the date of the last payment. In any

event it was not a contract of sale executed on

July 2, 1922. The real question relates to the date

or dates at which the payments became taxable

income to the petitioner.

It is now well settled that deductions contingent

on future events may not be accrued for income tax

purposes. Commissioner v. Old Dominion S.S. Co.,

47 Fed. (2d) 148; Acme Coal Co. v. United States,

44 Fed. (2d) 195; S. Naitove & Co., 8 B. T. A. 589;

affd., 32 Fed. (2d) 949; certiorari denied, 280 U. S.

582. The courts have generally applied the same

rule to the accrual of income. In Schoellkopf Ana-

line & Chemical Works v. United States, 3 Fed.

Supp. 417, it was held that, "An item accrues when

all events have occurred necessary to fix the liabili-

ties of the parties concerned therewith and to deter-

mine the amount of such liabilities." In Burnet

V. Logan, 283 U. S. 404, the Court said

:

In order to determine whether there has been

gain or loss, and the amount of the gain, if any,

we must withdraw from the gross proceeds an

amount sufficient to restore the capital value

that existed at the commencement of the period

imdor consideration. Doyle v. Mitchell Bros.
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Co., 247 U. S. 179, 184, 185, 38 S. Ct. 467, 469,

62 L. Ed. 1054. Revenue Act 1916 §2, 39 Stat.

757, 758; Revenue Act 1918, c. 18, 40 Stat. 1057.

Ordinarily, at least, a taxpayer may not deduct

from gross receipts a supposed loss which in

fact is represented by his outstanding note.

Eckert v. Burnet, 283 U. S. 140, 51 S. Ct. 373,

75 L. Ed. — (April 13, 1931). And, conversely,

a promise to pay indeterminate sums of money

is not necessarily taxable income. Generally

speaking, the income tax law is concerned only

with realized losses, as with realized gains.

Lucas V. American Code Co., 280 U. S. 445, 449,

50 S. Ct. 202, 203, 74 L. Ed. 538.

On the above cited authorities and in the light of

the facts herein, we think it clear that the profit

realized from the sale of petitioner's mine was not

accruable as income in 1922. The petitioner con-

tends that as it kept its accounts on the accrual

basis, it was required to accrue its profit from the

sale of its mine as and when received. The Com-

missioner, however, is authorized to reject the ac-

counting method of any taxpayer if income is not

truly reflected thereby. In this proceeding he has

determined that there was no income in 1922 and

we think that determination and his further finding

that income was realized only after cost had been

recovered must be affirmed.

Reviewed by the Board. [Seal]

Decision will be entered for the respondent. [19]
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[Title of Court and Cause.]

DECISION

Pursuant to the determination of the Board, as set

forth in its report promulgated May 31, 1934, it is

ORDERED and DECIDED: That there are defi-

ciencies of $48,180.40 and $30,436.84 for the years

1923 and 1924, respectively.

[Endorsed] : Entered Jun. 1, 1934.

[Seal] (Signed) W. G. LANDSDON,
Member. [20]

[Title of Court and Cause.]

REQUEST FOR FURTHER FINDINGS.
Comes now the Petitioner in the above entitled

case and respectfully requests the Board to make

the following findings of fact in addition to the

findings made by the Board, which proposed find-

ings are supported by a written stipulation of facts

and uncontradicted evidence.

1. The elevation of the mines of Phelps Dodge

Corporation was approximately 300 feet lower than

the elevation of the mines of Petitioner; the prop-

erties of Phelps Dodge Corporation had been and

were producing large quantities of ore which were

smelted in a smelter owned and operated by Phelps

Dodge Corporation.

2. During the latter part of the year 1921, with

the consent of Petitioner, mining engineers repre-

senting Phelps Dodge Corporation made a thorough



Commr. of Internal Revenue 31

inspection of the mining properties of Petitioner

and measured the ore bodies in sight and placed a

vahiation upon these ore bodies as well as upon the

probable and possible ore reserves. At the time of

the execution of the agreement of May 20, 1922 the

positive ore in sight and blocked out in Petitioner's

mine had a net fair market value of $1,250,000.00

—

by that meaning the value of the ore after all

charges for extracting and smelting the same had

been deducted. The purchase price of $1,250,000.00

was based upon the physical examination made by

the engineers of Phelps Dodge Corporation. [21]

3. Petitioner at the date of the contract of sale,

May 20, 1922, received, as provided in said agree-

ment, the sum of $1,000.00; thereafter and before

July 1, 1922 Petitioner was notified by Phelps

Dodge Corporation of its satisfaction with the legal

titles of said mining properties, and thereupon

there was placed by Petitioner in the hands of the

escrow agent, Pacific-Southwest Trust & Savings

Bank of Los Angeles, deeds and instruments prop-

erly conveying title to said mining properties and

equipment to Phelps Dodge Corporation; imme-

diatel}^ after taking possession of said mining prop-

erties Phelps Dodge Corporation made a survey of

the exterior mining claims of the Higgins group

of mines and permanent iron pipe claim corners,

set in concrete, were by Phelps Dodge Corporation

set around the outside boundaries of the Higgins

group of mining claims, marking the same as being

the properties of the Phelps Dodge Corporation.

The Phelps Dodge Corporation immediately after
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taking possession of said mining properties com-

menced putting said properties in a condition to

be worked through its own group of mines; with

a view to entering the Higgins ground some time

between the 15th and 30th day of June, 1922, the

mining crews of the Phelps Dodge Corporation

started a raise from the fifth level of the Phelps

Dodge mines at a point adjacent to the abutting

line of the Higgins group of mines, which raise was

driven, until some time in the year 1922, it con-

nected with the workings of the 100 feet level of

the Higgins mine; prior to July 15, 1922 Phelps

Dodge Corporation surveyed the stopes on the 100

feet level of the Higgins mine ; about September 1,

1922. a survey of the surface of the Higgins mine

dumps was made by the engineers of Phelps Dodge

Corporation for the purpose of estimating the ton-

nage of said mine dumps with a view to using them

as fill in certain stopes in the adjacent mine of

Phelps Dodge Corporation. These dumps repre-

sented the waste extracted from Petitioner's mines

over a period of fifteen to twenty years and were

located on the side of a [22] steep hill. These dumps

consisted of about 16,000 square feet of surface and

had a depth of over 100 feet ; during the latter part

of the year 1922 mining crews of Phelps Dodge

Corporation started a drift from the sixth level of

the Phelps Dodge mine for the purpose of pene-

trating the Higgins ground and providing a means

of drawings off the Higgins mine dumps as fill

for the stopes in the mines of Phelps Dodge Cor-

poration; this drift was driven into the Higgins
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ground during the year 1922 and the plan of using

the Higgins mining dumps for stopes fill was rapidly

prosecuted to conclusion ; during the year 1922 other

connections were made by Phelps Dodge Corpora-

tion between its properties and the properties ac-

quired from Petitioner.

4. Inmaediately after the receipt of the sum of

$249,000.00 on July 2, 1922, Petitioner informed its

mining foreman of the sale of said properties and

directed him to deliver complete possession of the

mining properties and equipment to Phelps Dodge

Corporation, which the foreman then did. Peti-

tioner then discharged all of its mining employees

and closed out its working account at the bank and

has not at any time since exercised any dominion

or control over the properties. Immediately upon

taking possession of the properties the Phelps Dodge

Corporation closed up the working shaft of the

Higgins mines, dismantled the machinery and the

buildings on the mining dump and removed the ore

bins, etc. from the properties. The yard and the

buildings were essential for the operation of the

Higgins mine and could not have been replaced as

the yard represented fifteen to twenty years of

operations.

5. Petitioner and Phelps Dodge Corporation on

May 20, 1922 entered into an agreement wherein and

whereby (a) Phelps Dodge Corporation fully and

completely released Petitioner from any liability on

account of ores theretofore taken by Petitioner from

the adjoining properties of the Phelps Dodge Cor-

poration; (b) Petitioner sold, transferred and as-



34 Higgins Estate, Inc. vs.

signed all of its mining machinery, [23] supplies,

materials, lumber and timber situated on Petition-

er's mining properties, which properties were de-

livered by Petitioner to Phelps Dodge Corporation

on July 2, 1922.

5-a. The contract of sale of the mining properties

between Petitioner and Phelps Dodge Corporation

dated May 20, 1922, which was prepared by lawyers

representing Phelps Dodge Corporation, was re-

garded by the officers of Phelps Dodge Corporation

as well as by the officers of Petitioners as a definite

and certain contract of purchase after the payment

of the sum of $249,000.00 had been made on July 2,

1922. The sum of $1,000.00 originally paid was con-

sidered as moneys paid for the option. Both parties

to the contract considered and treated the transac-

tion as a definite and closed transaction on July 2,

1922.

None of the proceeds from the mining operations

conducted by the Phelps Dodge Corporation were

placed in escrow ; neither was any part of the pur-

chase price placed in escrow, from the time the
"

^2 10,000.00 \N
' au paid . After the payment of the

$249,000.00 Petitioner had no communication from

Phelps Dodge Corporation, except when checks

were sent for the subsequent payments. Phelps

Dodge Corporation at the time the contract was

made were in a position to pay the full amount,

but on accoimt of the money stringency Petitioner

agreed to accept the balance of the purchase price

in installments. The contract of sale was prepared

by Phelps Dodge Corporation's attorneys.
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The gain derived by the Petitioner from the sale

of its mining properties was all realized in 1922 and

was properly reported by Petitioner.

6. Petitioner's books of account have always

been and now are kept on the accrual basis and the

total sum of $1,250,000.00 representing the pur-

chase price of said property was accrued on its

books in 1922 at the time of [24] the sale. Petitioner

for the year 1922 reported as a profit on said mine

transaction the sum of $250,000.00 and paid during

the year 3923 (for the year 1922) the sum of $49,-

615.08, of which $31,250.00 was payment of the tax

on the profit reported from the mining deal, no part

of which has ever been credited or refunded to

Petitioner.

7. Petitioner during the years 1923 and 1924 did

not receive any taxable income on account of the

receipt by it of any part of the sales price of its

mines to the Phelps Dodge Corporation in 1922;

the deficiencies asserted by the Commissioner are

disapproved.

THOMAS R. DEMPSEY
A. CALDER MACKAY

1104 Pacific Mutual Building,

Los Angeles, California,

Attorneys for Petitioner.

HERBERT A. WHEELER, C. P. A.

C. C. Chapman Building,

Los Angeles, California,

Of Counsel for Petitioner.

[Endorsed] : Filed Aug. 11, 1934. [25]
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[Title of Court and Cause.J

MOTION.

Comes now the Petitioner in the above entitled

action and moves the Board of Tax Appeals to re-

consider, set aside, revoke and vacate its oiDinion,

decision and order entered herein, and as a basis

of said motion Petitioner asserts

:

I.

That the findings of fact of the Board of Tax

Appeals are incomplete, much material and im-

portant evidence having been omitted and appar-

ently not considered.

II.

The Board of Tax Appeals in its opinion and

decision omitted and ignored material and import-

ant facts which were stiiDulated and submitted with-

out contradiction.

III.

The opinion of the Board of Tax AjDj^eals is not

supported by the evidence, but is contrary tliereto.

IV.

The opinion of the Board of Tax Appeals is con-

trary to a long line of decisions consistently fol-

lowed by the Board as well as the courts of the

United States. [26]
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V.

The Board of Tax Appeals' opinion is contrary to

law.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,
1104 Pacific Mutual Building,

Los Angeles, California,

Attorneys for Petitioner.

HERBERT A. WHEELER, C. P. A.,

C. C. Chapman Building,

Los Angeles, California,

Of Counsel for Petitioner.

[Endorsed] : Filed Aug. 11, 1934. [27]

[Title of Court and Cause.]

ORDER.

On May 31, 1934, the Board promulgated its find-

ings of fact and opinion in this proceeding and on

June 1, 1934, decision was entered in accordance

therewith.

On August 11, 1934, petitioner filed request for

further findings of fact and motion to reconsider,

set aside, revoke and vacate the Board's opinion,

decision and order. The latter motion and request

for further findings of fact were referred to Di-

vision No. 8 (Turner) for attention, consideration

and appropriate order.

Whereas, said Division Member Turner is now at

Scranton, Pennsylvania, engaged in holding hear-

ings for the Board of Tax Appeals and has not had
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time and opportunity to act upon said motions and

request, and whereas the time of petitioner for fil-

ing petition for review with the appropriate United

States Circuit Court of Appeals will shortly expire

:

OEDERED, that the decision entered in this pro-

ceeding June 1, 1934, is vacated and set aside, sub-

ject to be reentered at a future date if the Board

should decide to refuse petitioner's request for fur-

ther finding of fact and to deny its motion to re-

consider, set aside, etc.

(Signed) EUGENE BLACK,
Member.

Dated: Washington, D. C,

August 30, 1934. [28]

[Title of Court and Cause.]

ORDER RE-ENTERING DECISION.

The petitioner, in this proceeding, on August 11,

1934, filed a request for further findings of fact and

a motion to reconsider the opinion promulgated May

31, 1934, and to vacate, set aside and revoke the

decision entered herein on June 1, 1934. To allow

further time and opportunity to consider and act

upon the petitioner's motion and request for further

findings of fact, the decision was vacated and set

aside on August 30, 1934.

The motion and request now having been fully

and carefully considered, it is

ORDERED that the said motion and request be

and they hereby are denied.
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The decision previously entered herein on June

1, 1934, and set aside and vacated on August 30,

1934, will be separately re-entered.

Enter

:

[Seal] (Signed) BOLON B. TURNER,
Member.

[Endorsed] : Entered Sep. 13, 1934. [29]

United States Board of Tax Appeals

Docket No. 42682

HIGGINS ESTATE, INCORPORATED,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Board, as

set forth in its report promulgated May 31, 1934,

it is

ORDERED AND DECIDED: That there are

deficiencies of $48,180.40 and $30,436.84 for the years

1923 and 1924, respectively.

Enter

:

[Seal] (Signed) BOLON B. TURNER,
Member.

[Endorsed]: Entered Sept. 13, 1934. [30]
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[Title of Court and Cause.]

PETITION FOR REVIEW OF DECISION OF
THE UNITED STATES BOARD OF TAX
APPEALS

To the Honorable Judges of tlie United States Cir-

cuit Court of Appeals for the Ninth Circuit

:

Higgins Estate Incorporated in support of this,

its petition, filed in pursuance of the provisions of

Section 1001 of the Act of Congress approved Feb-

ruary 26, 1926, entitled "The Revenue Act of 1926,''

as amended by Section 603 of the Act of Congress

approved May 29, 1928, entitled "The Revenue Act

of 1928," as further amended by Section 1101 of

the Act of Congress approved June 6, 1932, entitled

"The Revenue Act of 1932," and as further

amended by the Revenue Act of 1934, for the re-

view of the decision of the United States Board

of Tax Appeals promulgated May 31, 1934, a final

order of determination having been entered Sep-

tember 13, 1934, and the Board having denied Peti-

tioner's motion to set aside and vacate said decision

and request for further findings of fact, respect-

fully shows to this Honorable Court as follows:

I.

STATEMENT OF THE NATURE OF THE
CONTROA^ERSY

BRIEF STATEMENT OF FACTS

The question presented in this appeal is whether

Petitioner during the years 1923 or 1924 derived
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taxable income on account of the sale by it [31]

during the year 1922 of its mining properties.

The Respondent on December 21, 1928, deter-

mined a deficiency in taxes against Petitioner for

the years 1923 and 1924 in the total sum of $78,-

617.24. Petitioner, a California corporation, prior

to 1920 acquired certain mining properties in Ari-

zona, which were partially surrounded by adjoining

properties owned by Phelps Dodge Corporation.

The properties of Phelps Dodge Corporation had

been and were producing large quantities of ore

which were smelted in a smelter owned and oper-

ated by Phelps Dodge Corporation. During the

year 1921, with a view to purchasing Petitioner's

properties, and with the consent of Petitioner,

Phelps Dodge Corporation made a thorough inspec-

tion of the mining properties of Petitioner, which

included the measuring and the evaluating of ore

bodies in sight as well as the evaluating of prob-

able and possible ore reserves. On May 20, 1922

Petitioner and Phelps Dodge Corporation entered

into a written agreement which provided, among

other things, that for the payment of $1,000.00 by

Phelps Dodge Corporation said corporation was to

have an option to purchase Petitioner's proper-

ties for the total sum of $1,250,000.00. The contract

further provided that legal instruments of title

should be placed in escrow by Petitioner at the

Pacific-Southwest Trust & Savings Bank of Los

Angeles, into which escrow the purchase price pay-

ments were to be paid by Phelps Dodge Corpora-
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tion. Upon the payment of the $1,000.00, which was

paid on May 20, 1922, Phelps Dodge Corporation

made an examination of the legal titles of Peti-

tioner's properties and being satisfied therewith

notified Petitioner on July 1, 1922 of its accept-

ance of the legal titles to said mining properties.

Thereupon, as provided in said contract, Petitioner

placed in the hands of said escrow agent deeds and

instruments properly conveying title to said mining

properties and equipment to Phelps Dodge Cor-

poration.

On July 2, 1922 Petitioner received from Phelps

Dodge Corporation [32] the sum of $249,000.00 and

the balance of the sum of $1,000,000.00 provided

for in said contract was payable and was paid on

the following dates and in the following amounts:

Date Amount

February 1, 1923 $500,000.00

August 1, 1923 250,000.00

February 1, 1924 250,000.00

No part of the purchase price was paid into the

escrow agent but the whole amount thereof was

paid direct to Petitioner. Upon receipt of the last

payment Phelps Dodge Corporation received from

the escrow holder the legal instruments of title.

Immediately subsequent to July 2, 1922 Peti-

tioner delivered up to Phelps Dodge Corporation

physical possession of its mining office, equipment

and all of its mining properties and Petitioner has

not since said time exercised any dominion or con-
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trol over said properties. Immediately after taking

possession of said mining properties Phelps Dodge

Corporation made a survey of the exterior claim

lines of the Higgins group of mines and permanent

iron -pipe claim corners, set in concrete, were by

Phelps Dodge Corporation set around the outside

boundaries of the Higgins group of mining claims,

marking the same as the properties of the Phelps

Dodge Corporation. Phelps Dodge Corporation

immediately commenced putting said properties in

a condition to be worked through its own group of

mines. With a view to entering the Higgins ground

sometime between the 15th and 30th day of June,

1922 mining crews in the employ of Phelps Dodge

Corporation started a raise from the fifth level of

the Phelps Dodge mines at a point adjacent to the

abutting line of the Higgins group of mining

claims, which raise was driven until, sometime in

the year 1922, it connected with the workings of

the 100 feet level of the Higgins mine.

Prior to July, 1922, Phelps Dodge Corporation

surveyed the stopes on the 100 feet level of the Hig-

gins mine ; during the year 1922 Phelps Dodge [33]

Corporation made other connections between its

properties and the properties acquired from Peti-

tioner.

Phelps Dodge Corporation also drove raises

under the dump on Petitioner's mine yard, which

had been built up from dirt taken from under-

ground workings; the yard was caused by waste

matter taken from the development of the mine.
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The yard consisted of about fifteen thousand or six-

teen thousand square feet of surface and was

located on the side of a steep hill ; it went down for

over one hundred feet. The yard and buildings were

essential for the operation of the Higgins mine and

could not have been replaced, as the yard repre-

sented from fifteen to twenty years of operations.

Petitioner's officers and the officers of Phelps

Dodge Corporation, upon the payment of the $249,-

000.00 as aforesaid, considered the transaction a

closed transaction, there being no intention on the

part of either to terminate the contract or refuse

to go through with it.

On May 20, 1922, Petitioner and Phelps Dodge

Corporation entered into a contract which pro-

vided for the settlement of a prior dispute relating

to the removal of ores; by such agreement Peti-

tioner sold and assigned to Phelps Dodge Corpora-

tion all of its mining supplies and materials, in-

cluding lumber and timber situated upon Peti-

tioner's mining properties.

Petitioner's books of account have always been,

and now are, kept upon an accrual basis. In its

income tax return for 1922 it reported as a profit

on said transaction the sum of $250,000.00. Peti-

tioner paid a total tax for the year 1922 of $49,-

615.08 of which $31,250.00 was payment of taxes

on profit reported from the mine deal, no part of

which has ever been credited or refunded to Peti-

tioner.

The Board of Tax Appeals sustained the Respon-

dent in holding that all of the gain realized by
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Petitioner on account of the sale of its properties

[34] in 1922 was received in 1923 and 1924. Peti-

tioner's contention before the board and before this

Court is that the transaction was a completed sale

in 1922 and that whatever gain Petitioner derived

was realized during that year, at which time it paid

the taxes it considered due the United States Gov-

ernment, no part of which has been refunded or

credited to Petitioner.

II.

STATEMENT OF PROCEEDINGS HERETO-
FORE HELD

The Commissioner of Internal Revenue, Respon-

dent herein, on December 21, 1928, mailed to Peti-

tioner what is termed a deficiency letter, wherein

he proposed additional taxes for the years 1923

and 1924 in the sum of $78,617.24. Within sixty

days thereafter Petitioner filed its appeal to the

United States Board of Tax Appeals wherein it

alleged, among other things, that the Commis-

sioner of Internal Revenue had erred in including

in its taxable income for the years 1923 and 1924

any part of the consideration received by Petitioner

on account of the aforementioned sale; Petitioner

also alleged that all of its gain had been reported

in its return for 1922 and taxes paid thereon and

that no gain had been derived by it during the

years 1923 or 1924. The decision of the Board of

Tax Appeals was promulgated on May 31, 1934 and

on June 1, 1934 it entered its order. Petitioner

on or about the 11th day of August, 1934 filed a
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motion to set aside and vacate tlie decision of the

Board and also requested the Board to make fur-

ther findings of fact, whereupon the Board, on the

30th day of August, 1934, set aside and vacated its

decision entered on June 1, 1934. Thereafter and

on September 13, 1934 the Board denied Petition-

er's motion and request for further findings and

re-entered its decision determining the deficiencies

proposed by the Commissioner.

III.

DESIGNATION OF COUET OF BEVIEW
Petitioner, being aggrieved by the said findings

of fact, opinion, [35] decision and order, and being

a corporation with its principal place of business

in Los Angeles, California, desires a review thereof,

in accordance with the x^i'ovisions of the Revenue

Act of 1926, as amended by the Revenue Act of

1928, as further amended by the Revenue Act of

1932 and as further amended by the Revenue Act

of 1934, by the United States Circuit Court of

Appeals for the Ninth Circuit, within which circuit

is located the office of the Collector of Internal

Revenue to which said Petitioner made its income

tax returns for the years 1923 and 1924.

IV.

ASSIGNMENTS OF ERROR.

The Petitioner, as a basis of review, makes the

following assignments of error:

(1) The Board of Tax Appeals erred in sustain-

ing the Respondent in his inclusion in Petitioner's
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net taxable income for the year 1923 of the sum

of $398,582.50.

(2) The Board of Tax Appeals erred in sustain-

ing the Respondent in his inclusion in Petitioner's

net taxable income for the year 1924 of the sum of

$250,000.00.

(3) The Board of Tax Appeals erred in failing

to determine that the taxable profit realized by

Petitioner on account of the sale of its properties

to Phelps Dodge Corporation was realized by Peti-

tioner in 1922.

(4) The Board of Tax Appeals erred in holding

that Petitioner during either of the years 1923 or

1924 derived a taxable profit from the sale by it

during 1922 of its mining properties.

(5) The Board of Tax Appeals erred in holding

that the profit realized by Petitioner on account of

the sale of its mines in 1922 was not accruable dur-

ing that year.

(6) The Board of Tax Appeals erred in failing

to determine that the profit realized by Petitioner

on account of the sale of its properties during 1922

was accruable, and had been properly accrued by

Petitioner, in 1922. [36]

(7) The Board of Tax Appeals erred in holding

that the contract dated May 20, 1922 was an option

contract rather than a contract of sale during the

year 1922.

(8) The Board of Tax Appeals erred in failing

to make findings on all the evidence which consisted

of an agreed statement of facts and uncontradicted

testimony of witnesses.
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(9) The Board of Tax Appeals erred in failing

to make the following findings of fact, which were

requested by Petitioner, in addition to the findings

made:

(a) The elevation of the mines of Phelps Dodge

Corporation was approximately 300 feet lower than

the elevation of the mines of Petitioner; the prop-

erties of Phelps Dodge Corporation had been and

were producing large quantities of ore which were

smelted in a smelter owned and operated by Phelps

Dodge Corporation.

(b) During the latter part of the year 1921, with

the consent of Petitioner, mining engineers repre-

senting Phelps Dodge Corporation made a thor-

ough inspection of the mining properties of Peti-

tioner and measured the ore bodies in sight and

placed a valuation upon these ore bodies as well as

upon the probable and possible ore reserves. At the

time of the execution of the Agreement of May 20,

1922 the positive ore in sight and blocked out in

Petitioner's mine had a net fair market value of

$1,250,000.00—by that meaning the value of the ore

after all charges for extracting and smelting the

same had been deducted. The purchase price of

$1,250,000.00 was based upon the physical examina-

tion made by the engineers of Phelps Dodge Cor-

poration.

(c) Petitioner at the date of the contract of sale.

May 20, 1922, received, as provided in said agree-

ment, the sum of $1,000.00; thereafter and before

July 1, 1922 Petitioner was notified by Phelps
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Dodge Corporation of its satisfaction with the

legal titles of said mining properties, and there-

upon [37] there was placed by Petitioner in the

hands of the escrow agent, Pacific-Southwest Trust

& Savings Bank of Los Angeles, deeds and instru-

ments properly conveying title to said mining prop-

erties and equipment to Phelps Dodge Corporation
;

immediately after taking possession of said mining

properties Phelps Dodge Corporation made a sur-

vey of the exterior mining claims of the Higgins

group of mines and permanent iron pipe claim cor-

ners, set in concrete; were by Phelps Dodge Cor-

poration set around the outside boundaries of the

Higgins group of mining claims, marking the same

as being the properties of the Phelps Dodge Cor-

poration. The Phelps Dodge Corporation immedi-

ately after taking possession of said mining prop-

erties commenced putting said properties in a con-

dition to be worked through its own group of

mines; with a view to entering the Higgins ground

some time between the 15th and 30th day of June,

1922, the mining crews of the Phelps Dodge Cor-

poration started a raise from the fifth level of the

Phelps Dodge mines at a point adjacent to the

abutting line of the Higgins group of mines, which

raise was driven, until some time in the year 1922,

it connected with the workings of the 100 feet level

of the Higgins mine
;
prior to July 15, 1922 Phelps

Dodge Corporation surveyed the stopes on the 100

feet level of the Higgins mine ; about September 1,

1922, a survey of the surface of the Higgins mine

dumps was made by the engineers of Phelps Dodge
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Corporation for the purpose of estimating the ton-

nage of said mine dumps with a view to using them

as fill in certain stopes in the adjacent mine of

Phelps Dodge Corporation. These dumps repre-

sented the waste extracted from Petitioner's mines

over a period of fifteen to twenty years and were

located on the side of a steep hill. These dumps con-

sisted of about 16,000 square feet of surface and had

a depth of over 100 feet ; during the latter part of

the year 1922 mining crews of Phelps Dodge Cor-

poration started a drift from the sixth level of the

Phelps Dodge mine for the purpose of penetrating

the Higgins ground and pro- [38] viding a means

of drawing off the Higgins mine dumps as fill for

the stopes in the mines of Phelps Dodge Corpora-

tion ; this drift was driven into the Higgins ground

during the year 1922 and the plan of using the Hig-

gins mining dmnps for stopes fill was rapidly pros-

ecuted to conclusion; during the year 1922 other

connections were made by Phelps Dodge Corpora-

tion between its properties and the properties ac-

quired from Petitioner.

(d) Immediately after the receipt of the sum of

$249,000.00 on July 2, 1922, Petitioner informed its

mining foreman of the sale of said properties and

directed him to deliver complete possession of the

mining properties and equipment to Phelps Dodge

Corporation, which the foreman then did. Petition-

er then discharged all of its mining employees and

closed out its working account at the bank and has

not at any time since exercised any dominion or

control over the properties. Immediately upon tak-
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ing possession of the properties the Phelps Dodge

CoriDoration closed up the working shaft of the

Higgins mines, dismantled the machinery and the

buildings on the mining camp and removed the ore

bins, etc. from the properties. The yard and the

buildings were essential for the operation of the

Higgins mine and could not have been replaced as

the yard represented fifteen to twenty years of

operations.

(e) Petitioner and Phelps Dodge Corporation

on May 20, 1922 entered into an agreement wherein

and whereby (a) Phelps Dodge Corporation fully

and completely released Petitioner from any lia-

bility on account of ores theretofore taken by Peti-

tioner from the adjoining properties of the Phelps

Dodge Corporation; (b) Petitioner sold, trans-

ferred and assigned all of its mining machinery,

supplies, materials, lumber and timber situated on

Petitioner's mining properties, which properties

were delivered by Petitioner to Phelps Dodge Cor-

poration on July 2, 1922.

(e)-l. The contract of sale of the mining prop-

erties [39] between Petitioner and Phelps Dodgo

Corporation dated May 20, 1922, which was pre-

pared by la^^yers representing Phelps Dodge Cor-

poration, was regarded by the officers of Phelps

Dodge Corporation as well as by the officers of

Petitioner as a definite and certain contract of pur-

chase after the payment of the sum of $249,000.00

had been made on July 2, 1922. The sum of

$1,000.00 originally paid was considered as moneys

paid for the option. Both parties to the contract
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considered and treated the transaction as a definite

and closed transaction on July 2, 1922.

None of the proceeds from the mining operations

conducted by the Phelps Dodge Corporation were

placed in escrow; neither was any part of the pur-

chase price placed in escrow. After the payment

of the $249,000.00 Petitioner had no communication

from Phelps Dodge Corporation, except when

checks were sent for the subsequent payments.

Phelps Dodge Corporation at the time the contract

was made was in a position to pay the full amount,

but on account of the money stringency Petitioner

agreed to accept the balance of the purchase price

in installments. The contract of sale was prepared

by Phelps Dodge Corporation's attorneys.

The gain derived by the Petitioner from the

sale of its mining properties was all realized in

1922 and was properly reported by Petitioner.

(f) Petitioner's books of account have always

been and now are kept on the accrual basis and the

total sum of $1,250,000.00 representing the pur-

chase price of said property was accrued on its

books in 1922 at the time of the sale. Petitioner for

the year 1922 reported as a profit on said mine

transaction the sum of $250,000.00 and paid dur-

ing the year 1923 (for the year 1922) the sum of

$49,615.08, of which $31,250.00 was payment of the

tax on the profit reported from the mining deal,

no part of which has ever been credited [40] or

refunded to Petitioner.

(g) Petitioner during the years 1923 and 1924

did not receive any taxable income on account of
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the receipt by it of any part of the sales price

of its mines to the Phelps Dodge Corporation in

1922 ; the deficiencies asserted by the Commissioner

are disapproved.

(10) The Board of Tax Appeals erred in deny-

ing Petitioner's motion to reconsider, set aside,

revoke and vacate its opinion, decision and order,

copy of said motion having been timely made and

a copy thereof being as follows

:

Comes now the Petitioner in the above en-

titled action and moves the Board of Tax Ap-

peals to reconsider, set aside, revoke and vacate

its opinion, decision and order entered herein

and as a basis of said motion Petitioner as-

serts :

I.

That the findings of fact of the Board of

Tax Appeals are incomplete, much material

and important evidence having been omitted

and apparently not considered.

II.

The Board of Tax Appeals in its opinion and

decision omitted and ignored material and im-

portant facts which w^ere stipulated and sub-

mitted without contradiction.

III.

The opinion of the Board of Tax Appeals is

not supported by the evidence, but is contrary

thereto.
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IV.

The opinion of the Board of Tax Appeals is

contrary to a long line of decisions consistently

followed by the Board as well as [41] the

courts of the United States.

V.

The Board of Tax Appeals' opinion is con-

trary to law.

(11) The Board of Tax Appeals erred in deter-

mining deficiencies of $48,180.40 and $30,436.84

against Petitioner for the years 1923 and 1924

respectively.

(12) If the Board of Tax Appeals is correct in

its determination that Petitioner's gain derived

from the sale of its properties in 1922 was realized

in 1923 and 1924, then the Board erred in failing

to credit against Petitioner's tax liability for the

years 1923 and 1924 the sum of $31,250.00 plus in-

terest as provided by law against the additional

deficiency determined by the Board for the year

1923.

WHEREFORE, your Petitioner prays that this

Honorable Court may review the said findings,

opinion, decision and order of the United States

Board of Tax Appeals and reverse and set aside

the same; and that this Honorable Court direct the

entry of a decision by the said Board in favor of

Petitioner determining that there is no deficiency

in income tax for either of the years 1923 and 1924

due from Petitioner.
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Petitioner prays for such other and further re-

lief as may seem meet and proper in the premises.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,

Attorneys for Petitioner.

1104 Pacific Mutual Building,

Los Angeles, California.

HERBERT A. WHEELER, C.P.A.,

C. C. Chapman Building,

Los Angeles, California,

of Counsel for Petitioner. [42]

State of California,

County of Los Angeles.—ss.

A. CALDER MACKAY, being duly sworn, says

that he is one of the attorneys for the Petitioner

above named and that as such is duly authorized

to verify the attached petition for review by the

United States Circuit Court of Appeals for the

Ninth Circuit of the decision of the Board ren-

dered therein; that he has read the said petition

and is familiar with the statements therein con-

tained, and that the facts set forth therein are true

to the best of his knowledge and belief and that

the said petition is filed in good faith.

A. CALDER MACKAY.

Subscribed and sworn to before me this 24th day

of November, 1934.

[Seal] ALICE FANIEN,
Notary Public in and for said County

and State.

[Endorsed] : Filed Dec. 8, 1934. [43]
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[Title of Court and Cause.]

NOTICE.

To Robert H. Jackson, Esq., Bureau of Internal

Revenue, Washington, D. C, Attorney for the

Respondent

:

Sir: PLEASE TAKE NOTICE that on the 8th

day of December, 1934, the undersigned presented

to this Board and filed with the Clerk thereof the

petition of Higgins Estate Incorporated, a copy of

which is annexed hereto, for review by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, of the final order and decision of the Board

in the above entitled proceeding entered upon the

records of said Board on September 13, 1934.

Dated at Washington, D. C, December 8th, 1934.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,

1104 Pacific Mutual Building,

Los Angeles, California.

LLOYD ANDERSON,
Shoreham Building,

Washington, D. C.

Attorneys for Petitioner.

Service of a copy of the foregoing is hereby

acknowledged this 8th day of December, 1934.

ROBERT H. JACKSON,
Assistant General Counsel, Bureau of In-

ternal Revenue, Attorney for Respondent.

[Endorsed] : Filed Dec. 8, 1934. [44]
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[Title of Court and Cause.]

STATEMENT OF EVIDENCE.

This cause came on for hearing before the Honor-

able W. C. Lansclon, member of the United States

Board of Tax Appeals, on September 21, 1933, at

Long Beach, California. Petitioner and respondent

were represented by their respective counsel.

Thereupon, the following proceedings were had:

Counsel for petitioner offered in evidence a stipu-

lation of facts together with five exhibits which

were attached thereto and made a part thereof ; and

said stipulation and exhibits were received in evi-

dence. A copy of said stipulation and exhibits are

attached hereto marked Exhibit "A", and made a

part hereof.

JAMES J. FLANAGAN,

a witness called on behalf of petitioner, was duly

sworn and testified as follows

:

"I graduated as a mining engineer from the Uni-

versity of Arizona in 1912 and thereafter started

in the smelter business, worked as a laborer and

finally became manager of the Higgins mine. I was

manager from 1916 until 1922 when the mine was

sold. The mine is located in the Bisbee district.

During the period I was mining manager consider-

able ore had been shipped by petitioner. I was

familiar with the surrounding mines. The proper-
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(Testimony of James J. Flanagan.)

ties of Phelps Dodge Corporation surrounded the

Higgins mine on three sides, and the Higgins mine

was about 300 feet higher than the elevation of the

Phelps Dodge workings. The Phelps Dodge Cor-

poration had owned and operated a smelter at Bis-

bee which is about 20 miles from the Higgins mine.

The Phelps Dodge Corporation had taken many
millions of dollars of ore from its properties. In

July, 1922 I heard that petitioner's mine had been

sold to the Phelps Dodge Corporation and was in-

structed to deliver possession to the Phelps Dodge

Corporation. At that time I turned over the keys to

the different buildings and showed their superin-

tendent the outline of the property. The engineers

of the Phelps Dodge Corporation were familiar

with the workings of the Higgins group [45] of

mines. I closed out my bank account as superin-

tendent at that time. Immediately after taking jjos-

session of the mine claims of the Higgins Estate

the Phelps Dodge Corporation put corner posts on

the different claims to conform to their own. Peti-

tioner had wood surrounded by stone as its mark-

ings but when Phelps Dodge took ]Dossession they

put a cement base with an iron post and a mark on

each post. They also took away the tanks and dis-

membered petitioner's part of the mine. They

closed up the shaft except for draft purposes.

"Q. You are talking about the main shaft?

"A. Our main shaft. The main shaft I am talk-

ing about.
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(Testimony of James J. Flanagan.)

"Q. When you say the main shaft, you mean the

opening through which the ore is brought to the

earth ?

"A. Yes, they would not need that any more.

We had to truck our ore from our part down to the

railroad cars, and all they would have to do is drop

from our side line to their workings and take it

down by electric haul to the railroad cars."

"Immediately after taking possession Phelps

Dodge Corporation drove raises under the dump
on petitioner's mine yard for the purpose of filling

up the excavations caused by taking the ore out

underground. The yard had been built up from

dirt taken from underground workings. The mine

was located on the side of a steep hill and the yard

was caused by the waste matter taken from the de-

velopment of the mine and when it was formed

there petitioner's buildings and machines were

placed upon it. The yard consisted of about fifteen

or sixteen thousand square feet of surface and was

thick away down the hill. It went down for over

100 feet. The yard also contained the ore bins which

were removed. The yard and buildings were essen-

tial for the operation of the Higgins mine.

"Q. Was this ore fill or this mining yard, as you

call it, or dump, essential for the utilization of the

mining claims of the Higgins group of mines?

"A. Oh, very essential. You see, all of that

would have to be done all over again before you

could work.
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(Testimony of James J. Flanagan.)

"Q. You mean to say that the mmes could not

have operated if that was not there?

''A. No. [46]

"Q. That had been the accretion of years of

operation had it not %

"A. Fifteen to twenty years operation.

"Q. Would it have been possible to restore that

Avithout a great deal of cost ?

"A. It would have been very expensive. You
would have to dig into the hill and form—it would

be very dangerous too. I do not think it can be

replaced.

"Q. In your opinion as a mining engineer, Mr.

Flanagan, you do not think that could have been

replaced ?

''A. No.

"Q. You know what it would cost and the con-

ditions of the hill there ?

"A. Yes.

"After delivering up possession of the Higgins

mine to the Phelps Dodge Corporation I did not

exercise any dominion or control or have any

charge of the mining operations that had thereto-

fore belonged to the Higgins Estate."

The parties then stipulated in open court "that

at the time of the execution of the agreement of

May 20, 1922, the positive ore in sight and blocked

out in petitioner's mines had a fair market value,

a net fair market value in excess of $1,250,000, by

that meaning the value of the ore after all charges

for extracting and smelting the same had been de-

ducted."
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JAMES O. SWORD,

a witness called on behalf of petitioner, was duly

sworn and testified as follows:

"I was president of the Higgins Estate Cor-

poration and signed its contract dated May 20,

1922. This contract was executed by Mr. Douglas,

president of the Phelps Dodge Corporation. An-

other agreement also dated May 20, 1922 was en-

tered into in settlement for certain ore which had

been extracted by mistake from the Phelps Dodge

Corporation's property.

(Thereupon a copy of said agreement was received

in evidence and marked Exhibit 1. A copy thereof

is attached hereto and made a part hereof.) [47]

''On my return to Los Angeles aday or two later

I reported to the directors what had been done, and

on their instructions I notified Mr. Flanagan, who

was the superintendent, and Mr. Ryan, who was the

mining operator, that the property had been sold

and that their services would be no longer required.

Mr. Flanagan was also instructed to turn over

everything on the property to the Phelps Dodge

Corporation as they had purchased the property

and would proceed to operate it. Petitioner has

never since that time concerned itself about the

development of the mines nor have any of its

officers or any employees ever been near the mine

since the execution of the contract. None of the

proceeds from the mining operations conducted by

Phelps Dodge were placed in escrow. When Pe-

titioner received the $249,000.00 which followed the

examination by the Phelps Dodge Corporation of

the title and our right to do business with them



62 Higgins Estate, Inc. vs.

(Testimony of James O. Sword.)

which was the object of paying $1000.00 for that

option, then that agreement took effect. They paid

us $249,000.00. We considered it a closed transac-

tion and from that time we had no communication

from the Phelps Dodge Corporation except when

the check was sent for the payments that had to be

made subsequently. When I concluded negotiations

with the Phelps Dodge Company, all that we

thought of was the amount to be paid. They were

in a position to pay the full amount right at that

time, but there was a money stringency and I

agreed to accept the amounts later from them; and

the insertion of the provision in the contract that

the proceeds of production should be iDlaced in

escrow I took to be just the usual formal way of

making contracts of that kind. I cannot, of course,

speak for the thought in the mind of Mr. Walter

Douglas, w^ho was president of the Phelps Dodge

Corporation, but I know that their acts and my
thought and opinion w^ere that the deal was com-

pleted and that there would be no necessity to ever

put any payments that they received from the oper-

ation of the mine to our account, excexDt the pay-

ments called for by the contract.

"I understood that the option was granted to the

Phelps Dodge Corporation for the purpose of exam-

ining title and doing the other necessary legal

things that would be necessary in order to find out

if everytliing was in good order so far as title and

right to do business in Arizona was concerned. Any

reference to any option, if there is any, (I have
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(Testimony of James O. Sword.)

not looked at the agreement since the time of its

execution) I would take it to refer to the payment

of the thousand dollars; but when the $249,000.00

was paid, that was an agreement to purchase, and

it seems inconceivable that any company or any in-

dividual would pay $249,000.00 for a mere option.

[48]

"We always understood from the time of the first

opening of the property that the apex of the ore

body was on our property, and that we would have

extra lateral rights to the body of ore which the

Phelps Dodge Corporation had developed on our

side line. There was some discussion about that, and

I believe that it was probably one of the factors

in consummating the sale.

Cross Examination

"The Phelps Dodge Corporation was one of the

largest mining corporations in the country and was

thoroughly reliable financially.

Whereupon it was stipulated that the income tax

returns of petitioner for the years 1923 and 1924

were filed at Los Angeles, California.

The foregoing is all of the material evidence ad-

duced at the hearing before the Board of Tax Ap-

peals, and the same is approved by the undersigned,

as attorney for the petitioner.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,

Attorneys for petitioner.
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The foregoing evidence is all of the material

evidence adduced at the hearing before the Board

of Tax Appeals, and the same is approved by the

undersigned, Robert H. Jackson, Assistant General

Counsel for the Bureau of Internal Revenue, as

attorney for the Commissioner of Internal Revenue.

ROBERT H. JACKSON,
Assistant General Counsel for

the Bureau of Internal Revenue

9/23/35

The foregoing is all of the material evidence ad-

duced at the hearing and in order that the same

may be preserved and made a part of the record,

this statement of evidence is duly approved and

settled this day of , 1935.

Member, United States Board

of Tax Appeals.

Approved and ordered filed this 23rd day of

Sept., 1935.

(s) EUGENE BLACK,
Member. [49]
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EXHIBIT A.

United States Board of Tax Appeals

Docket No. 42682.

HIGGINS ESTATE INCORPORATED,
Petitioner,

V.

COMMISSIONER OP INTERNAL REVENUE,
Respondent.

STIPULATION OF FACTS.

It is hereby stipulated by and between the parties

hereto by their respective counsel that the follow-

ing facts may be received by the Board of Tax Ap-

peals with the same force and effect as though they

had been submitted and received in open hearing.

The parties hereto reserve the right to introduce at

the time of the hearing additional evidence per-

taining to the issues in this case.

(1) Petitioner is a corporation organized April

15, 1914, under the laws of the State of California,

having an authorized capital stock of $1,300,000.00

divided into 130,000 shares of stock at a par value

of $10.00 per share.

(2) On and prior to May 20, 1922 Petitioner w\ns

the owner of some mining properties located near

Bisbee, Arizona, which mining properties had been

acquired by Petitioner prior to April, 1920. These

mining properties were located next and adjacent

to mining properties of the Phelps Dodge Corpora-

tion, the latter surrounding the mines of Petitioner

on three of its sides. The elevation of the mines of
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the Phelps Dodge Corporation was lower than the

elevation of the mines of Petitioner.

(3) These properties of the Phelps Dodge Cor-

poration had been and were producing large quan-

tities of ore which were smelted in a smelter owned

[50] and operated by Phelps Dodge Corporation.

During the latter part of the year 1921, with the

consent of Petitioner, the Phelps Dodge Corpora-

tion made a thorough inspection of the mining

properties of Petitioner which included the measur-

ing and the evaluating of ore bodies in sight as

well as the evaluation of probable and possible ore

reserves.

(4) That on May 20, 1922 Petitioner entered into

a written agreement with Phelps Dodge Corpora-

tion, a copy of which agreement is attached hereto

and marked Exhibit A.

(5) Petitioner at the date of the execution of

the aforesaid agreement, to wit. May 20, 1922, re-

ceived, as provided therein, the sum of $1,000.00.

Thereafter and before July 1, 1922 Petitioner was

notified by Phelps Dodge Corporation of its satis-

faction of the legal titles to said mining properties

and thereupon there was, as provided in said agree-

ment, placed in the hands of the escrow agent,

Pacific-Southwest Trust and Savings Bank, by Pe-

titioner, deeds and instruments properly conveying

title to said mining properties and equipment to

Phelps Dodge Corporation.

(6) On July 2, 1922 Petitioner received from

Phelps Dodge Corporation the smn of $249,000.00

and the balance of the sum of $1,250,000.00, spe-
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cified in said contract was made on the following:

dates

:

$500,000.00 February 1, 1923

$250,000.00 August 1, 1923

$250,000.00 February 1, 1924

Upon receipt of the last payment Phelps Dodge

Corporation received from the escrow holder the

legal instruments of title.

(7) Immediately subsequent to July 2, 1922 Pe-

titioner delivered up to Phelps Dodge Corporation

physical possession of its mining office, equipment

and all of its mining properties and Petitioner has

not since said time exercised any dominion or con-

trol over said mining properties or any part

thereof [51]

(8) That immediately after taking possession of

said mining properties Phelps Dodge Corporation

made a survey of the exterior claim lines of the

Higgins group of mines and permanent iron pipe

claim corners set in concrete, were by Phelps

Dodge Corporation set around the outside boun-

daries of the Higgins group of mining claims mark-

ing the same as being the properties of the Phelps

Dodge Corporation. That the Phelps Dodge Cor-

poration immediately after taking possession of

said mining properties commenced putting the said

properties in a condition to be worked througli its

own group of mines. That with a view to entering

the Higgins ground sometime between the 15th and

30th of June, 1922 mining crews in the employ of

Phelps Dodge Corporation started a raise from the

fifth level of the Phelps Dodge mines at a point
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adjacent to the abutting line of the Higgins group

of mining claims; that this raise was driven until,

some time in the year 1922, it connected with the

workings of the 100 foot level of the Higgins mine
;

that prior to the 15th day of July, 1922 Phelps

Dodge Corporation surveyed the stopes on the 100

foot level of the Higgins mine ; that during the year

1922 other connections were made by Phelj)s Dodge

Corporation between its i3roperties and the j)roper-

ties acquired from Petitioner.

(9) That attached hereto and marked Exhibit

B is a copy of an affidavit executed on the 22d day

of November, 1927 by AYalter Douglas, the contents

of which may be accepted by the Board as the testi-

mony of Walter Douglas with the same force and

effect as though the said Walter Douglas had testi-

fied in open hearing. Said affidavit was submitted

to the Bureau of Internal Revenue.

(10) That attached hereto and marked Exhibit

C is a copy of an affidavit of David D. Irwin, ex-

ecuted on the 6th day of November, 1927, the con-

tents of which may be accepted by the Board as

the testimony of David D. Irwin with the same

force and effect as though the said David D. Irwin

had testified in [52] open hearing. Said affidavit

was submitted to the Bureau of Internal Reveniie.

(11) That attached hereto and marked Exhibit

D is a copy of an affidavit executed on the 7th day

of December, 1927 by Grover C. Pidgeon, the con-

tents of which may be accepted by the Board as the

testimony of Grover C. Pidgeon with the same

force and effect as though the said Grover C. Pid-
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geon had testified in open hearing. Said affidavit

was submitted to the Bureau of Internal Revenue.

(12) That attached hereto and marked Exhibit

E is a copy of an affidavit executed on the 16th day

of November, 1927 by Denis P. Kearney the con-

tents of which may be accepted by the Board as the

testimony of Denis P. Kearney with the same force

and effect as though the said Denis P. Kearney had

testified in open hearing. Said affidavit was sub-

mitted to the Bureau of Internal Revenue.

(13) Respondent reserves the right to object to

the materiality of the matters contained in each of

the affidavits referred to in Paragraphs (9), (10),

(11) and (12).

(14) That Petitioner's books of account have

always been and now are kept upon the accrual

basis.

(15) That Petitioner in its income tax return

for the year 1922 reported as a taxable profit on

said transaction the sum of $250,000.00. Petitioner

paid a total tax during the year 1923 for the year

1922 of the sum of $49,615.08, of which the sum of

$31,250.00 was pajaiient of the tax on the profit

reported for the mine deal, no part of which has

ever been credited or refunded to Petitioner. That

in explanation of line 8 under "gross income" of

said income tax return for 1922 designated "Profit

from sale of real estate, stocks, bonds and other

capital assets" there was attached to said return a

schedide headed "Property Sales No. 8" under

which there appeared "option to purchase Higgins

mine $250,000.00." [53]
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In its income tax returns for the years 1923 and

1924 Petitioner reported no profit on account of

the receipt of the bahmce of the payments specified

in said contract, the Petitioner taking the position

that the agreement with Phelps Dodge Corporation

was an agreement of sale which had been com-

pleted in 1922 and that the mine had a value of

$1,000,000.00 at the time of acquisition and since it

had been sold for $1,250,000.00, the entire profit had

been reported and tax paid in the year 1922.

(16) In the notice of deficiency the Respondent

has considered the transaction as being a deferred

payment sale, the Petitioner being entitled to re-

cover its cost out of the first monies received and

the balance to be considered as taxable profits in

1923 and 1924.

(17) Petitioner waives the issue set forth in Sub-

division (c) of Paragraph 4 in its petition.

(18) This stipulation is made for the purpose of

this proceeding only.

THOMAS R. DEMPSEY,
A. CALDER MACKAY,

Attorneys for Petitioner.

1104 Pacific Mutual Building,

Los Angeles, California.

HERBERT A. WHEELER, C.P.A.,

Of Counsel for Petitioner,

1228 C. C. Chapman Building,

Los Angeles, California.

E. BARRET PRETTYMAN (M.B.L.)

General Counsel, Bureau of Internal

Revenue, Counsel for Respondent.

[54]
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Exhibit "A"

AGREEMENT.
THIS AGREEMENT, made and entered into

this 20th day of May, 1922, by and between THE
HIGGINS ESTATE, a corporation organized and

existing under the laws of the State of California,

and lawfully engaged in the transaction of business

within the County of Cochise, State of Arizona,

herein called First Party, and PHELPS DODGE
CORPORATION, a corporation organized and

existing under the laws of the State of New York

and lawfully engaged in the transaction of business

in said County of Cochise, State of Arizona.

WITNESSETH:
WHEREAS, first party represents that it is the

owner of those certain patented lode mining claims

and properties hereinafter described, free and clear

of liens or encumbrances, except as hereinafter men-

tioned, and that it has the lawful right to sell and

convey the same, and second party desires to secure

from first party an option for the purchase of said

mining claims and properties, which first party is

willing to grant to second party, but only on the

terms and conditions hereinafter expressed.

NOW, THEREFORE, in consideration of the

premises and of the sum of One Thousand

($1000.00) Dollars lawful money of the United

States by second party to first party paid, the re-

ceipt whereof is hereby acknowledged, first party

has given and granted and does hereby give and

grant unto second party, its successors and assigns,
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the exclusive option and right to purchase the fol-

lowing described patented [55] lode mining claims,

and all improvements, mining equipment, machinery,

tools and appliances situate thereon or upon in con-

nection therewith, all lying and being in the Warren
Mining District, County of Cochise, State of Ari-

zona, particularly described as follows, to-wit

:

"AL HASSAN", "AURORA", BACK
BONE", "BLACK PRINCE", "CON-
TRACT ", "SOUDAN ", "TWILIGHT '

',

"AYEBSTER" and "YAKIMA", the United

States Patent for all of which said mining

claims is recorded in Book 14, Deeds of Mines,

page 415, records of Cochise County, Arizona.

To which said record and the book and page

aforesaid, reference is made for a complete and

accurate description of said patented mining claims.

Said option is granted by first party to second

party upon the following terms and conditions,

namely

:

ARTICLE I.

1. Said option shall continue and exist in favor

of second party so long as second party shall make

the i^ayments hereinafter mentioned, at the times

and in the manner hereinafter set forth, and shall

keep and perform the stipulations of this agreement

on its part to be kept and performed.

2. The entire price to be paid for said mining

claims and properties, and all thereof, is the sum of

One Million, Two Hundred and Fifty Thousand

Dollars ($1,250,000) lawful money of the United
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States of America, which said purchase price, if

second party shall elect to exercise its said option,

shall be paid in the installments and at the times

following, to-wit: [56]

(a) One Thousand Dollars ($1000) upon the

signing of this agreement, the receipt whereof is

hereby acknowledged.

(b) Two Hundred and Forty Nine Thousand

Dollars ($249,000) upon the approval by Ellinwood

& Ross, second party's attorneys, of first party's

title to said properties, and of its deed to be placed

in escrow as hereinafter stated, and upon their

approval of the regularity and validity of first

party's corporate organization, qualification and

proceedings leading up to the authorization of said

deed and of this agreement, all as hereinafter

stated.

(c) Five Hundred Thousand Dollars ($500,000)

on or before February 1st, 1923

;

(d) Two Hundred and Fifty Thousand Dollars

($250,000) on or before August 1st, 1923, less any

amount theretofore applied thereon from proceeds

of ores, as hereinafter provided.

(e) Two Hundred and Fifty Thousand Dollars

($250,000) on or before February 1st, 1924, less any

amount theretofore applied thereon from ore pro-

ceeds as aforesaid.

Together with interest upon the unpaid balance

of said purchase price at five per cent (5%) per

annum from and after the date of the making by

second party of said payment of Two Hundred and

Forty-nine Thousand ($249,000.00) Dollars, it be-
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ing understood that upon making of any of the pay-
|

ments specified in the foregoing subdivisions (c),

(d) and (e) of this paragraph 2, second party, at

the same time, shall pay said interest then accrued

and unpaid upon the portion of said purchase price,

including said payment, then unpaid. [57]

3. Said payments, with interest as aforesaid,

are to be made or caused to be made by second

party at the times and in the manner hereinabove

mentioned for the credit of first party in and to the

Los Angeles Trust & Savings Bank, Second and

Spring Street Branch, in the City of Los Angeles,

State of California, or to The Bank of Bisbee,

Bisbee, Arizona, for the credit of said Los Angeles

Trust & Savings Bank for the use of first party, in

accordance with the escrow provisions of this agree-

ment hereinafter set forth.

4. As soon as practicable after the signing of

this agreement, first party shall submit to second

party's said attorneys a proper abstract of title to

the above described mining claims, and shall fur-

nish or exhibit to said attorneys such additional

records or documents as may be necessary to fully

advise them touching the regularity of first party's

corporate organization, qualification to transact

business under the laws of the State of Arizona,

and the due authorization of this agreement.

Within five days after the receipt thereof, said

attorneys shall either approve or disapprove first

party's said title and proceedings, and upon ap-

proval thereof and tlie execution, acknowledgment
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and delivery by first party's to said Los Angeles

Trust & Savings Bank, as escrow holder, of a

proper warranty deed, in form and substance satis-

factory to said party, its successors and assigns, sec-

ond party, within five days from and after written

notice to it from first party of such deposit of said

deed, shall pay to said Bank for the credit of first

party, or shall pay to The Bank of Bisbee, for the

credit of said Los Angeles Trust & Savings Bank
for the use of first [58] party the above mentioned

payment of Two Hundred and Forty-nine Thous-

and Dollars ($249,000) on account of said stipulated

purchase price.

5. If second party's said attorneys shall dis-

approve said title or proceedings upon some

ground or grounds not deemed by them speedily

curable, this agreement shall thereupon terminate

and said payment of One Thousand Dollars (-flOOO)

shall be returned by first party to second party.

If said attorneys shall disapprove said title or

proceedings upon some ground or grounds which

they may deem curable by further showing or action

on the part of the first party, the same shall be

indicated in writing by second party's said attor-

neys to first party within said period of five days,

and the same within which said payment of Two
Hundred and Forty Nine Thousand Dollars

($249,000) shall be required to be made shall be

extended until the period of five days after first

party shall have submitted to said attorneys proper

evidence that such things have been done or actions

taken or defects cured.
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Within said period of five days, said attorneys

shall then finally approve or disapprove said title

and proceedings, and if the same shall be then

approved by them, said payment of Two Hundred
and Forty Nine Thousand Dollars ($249,000) shall

be made forthwith upon the deposit of first party's

deed as aforesaid. If said title or proceedings shall

then be finally disapproved by said attorneys, this

agreement shall forthwith terminate and the afore-

said payment of One Thousand Dollars ($1000)

be returned by first party to second party. [59]

6. If said title and proceedings shall be finally

approved by second party's attorneys, in time and

manner as aforesaid, first party, immediately uj)on

receiving written notice thereof, and a condition

precedent to second party's payment of said sum

of Two Hundred and Forty Nine Thousand Dollars

($249,000), shall execute, acknowledge and exhibit

to second party's said attorneys a good and suffi-

cient warranty deed in form and substance satisfac-

tory to second ]3arty's said attorneys transferring

and conveying said mining claims and properties

to second party, and its successors and assigns, and

shall deliver said deed for deposit in escrow to said

Los Angeles Trust & Savings Bank to be held by

said Bank subject to the following instructions,

to-wit

:

(a) Said Bank shall hold said deed subject to

second party's making or causing to be made the

remaining payments on account of the aforesaid

purchase price, with interest thereon, in the man-
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ner and installments, and at or before the times, as

in this agreement set forth.

(b) If second party shall make or cause to be

made the said remaining payments and each and

every thereof, with interest as aforesaid, at or be-

fore the times respectively when the same shall be

due and payable as in this agreement provided, and

shall keep and perform the stipulations of this

agreement on its part to be kept and performed,

then and immediately upon the making of the last

of said payments, the said Bank shall forthwith

deliver the said deed to second party or its order.

(c) If second party shall fail to make said pay-

ments, or any thereof, with interest as aforesaid,

in the manner and at or before the dates respec-

tively when they fall due and payable as aforesaid,

or [60] shall fail to keep and perform the stipula-

tions of this agreement on its part to be kept and

performed, then and in such event, said option and

this agreement shall be forfeited and ended and the

Bank shall and it is hereby instructed thereupon

to deliver said deed to first party or its order.

7. Immediately upon the execution of this agree-

ment, and during the life thereof, second party, its

servants, agents and employes shall have the right

to enter upon said mining claims and properties

and all thereof for the purpose of sampling, exam-

ining and surveying the same and of making such

tests or determinations as may appear to second

party advisable or necessary.

8. If second party shall make the above men-

tioned payment of Two Hundred Forty Nine



78 Higgins Estate, Inc. vs

Thousand Dollars ($249,000) in the manner and

within the time hereinabove specified, but not other-

wise, it shall thereupon and thereafter during the

continuance of this agreement have the right to the

exclusive possession of said mining claims and prop-

erties and all thereof, by its servants, agents and

employes, and to i^rospect, explore and develop said

properties as to it may seem desirable, provided

however, first party shall have the right at all reas-

onable times, by its authorized representatives, to

enter in and upon said mining claims and proper-

ties and the underground workings thereof, without

unnecessary inconvenience to second party, for the

purpose of inspecting said mining claims and prop-

erties and the work or improvements done or placed

thereon by second party.

9. If second party shall make the above men-

tioned payment of Two Hundred and Forty Nine

Thousand Dollars ($249,000) in the manner and

within the time hereinabove specified, but not other-

wise, it shall have, and it is hereby given the right

and privilege of keeping and using the life of this

agreement, all the buildings and improvements,

mining machinery, tools, equipment and appliances

owned by first party [61] and situate upon or with-

in said properties, or used in connection therewith,

provided however, that at the expiration of this

agreement, second party, if it shall decide not to

purchase said mining claims and properties, will

yield up possession of said buildings, improA^ments,

machinery, tools, equipment and appliances to first
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party in the same condition in which they now are,

reasonable wear and tear only excepted. And pro-

vided, further, that for all machinery, tools, equip-

ment or appliances injured, lost or destroyed by

second party, and not replaced, second party shall

thereupon reimburse first party for the reasonable

value thereof, upon such basis as may be hereafter

mutually agreed upon between the parties hereto.

10. (a) If second party shall make the above

mentioned payment of Five Hundred Thousand Dol-

lars ($500,000) on or before February 1st, 1923,

with interest as aforesaid, but not otherwise, it shall

thereupon and thereafter, during the life of this

agreement, have the unrestricted right to extract,

remove, ship, smelt and treat ores from said mining

claims and properties, provided, however, that the

net proceeds of said ores, as hereinafter defined,

shall be paid by second party to the Los Angeles

Trust & Savings Bank for the credit of first party,

or to said Bank of Bisbee for the credit of said

Los Angeles Trust & Savings Bank, for the use

of first party, to be applied by said Bank, first, to

the liquidation of interest then accrued and unpaid,

upon the next accruing and unpaid installment of

said purchase price, as above specified, and second

any portion of said net proceeds then remaining

shall be applied to the liquidation and satisfaction

of said next accruing installment of said purchase

price, following the order of payments as herein-

above specified. [62]

(b) The term "net proceeds of ores" as used in

this paragraph 10 shall be understood and taken to



80 Higgins Estate, Inc. vs

mean the gross returns from the sale of the metals

contained therein less the cost of mining, transporta-

tion, smelting with its resultant losses, freight, re-

fining and selling. These costs to be computed on the

basis of second party's average cost per ton upon

its ores taken from its underground workings in the

Warrent Mining District during the same calendar

month in which said ore shall have been extracted

and removed by second party from said mining

claims and properties of first party above described.

Provided, however, that in computing the "net pro-

ceeds of ores" on ores now in ore bins or on the

dumps on said properties which may be removed and

smelted by second party, there shall be no deduction

on account of mining costs.

(c) The assay value per ton of said ores, so

extracted by second party from first party's said

mines and properties shall be ascertained and de-

termined before the same shall be removed from said

properties by accurate sampling and assay thereof,

to be had and made by second party, and such assay

value shall establish the gross value of said ores and

constitute the figure from which the deductions men-

tioned in the preceding subdivision of this para-

graph 10 shall be made. The tonnage of said ores

shall likewise be ascertained and determined by

second party before the removal thereof, following

the usual and customary method of weight measure-

ment by mine car loads and not requiring actual

scale weights.

(d) In view of the fact that second party's

said average costs for any particular month cannot
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be immediately ascertained upon the expiration of

said month, second party shall pay to said Los An-

geles Trust & Savings Bank, or to said Bank of

Bisbee, as aforesaid, the net proceeds of ores ex-

tracted and smelted by it from first party's [63] said

properties during any particular month or before

the last day of the next proceeding calendar month.

(c) Settlements for ores so extracted by second

party as aforesaid shall be made upon the following

basis : Copper, silver and lead contents, at the aver-

age quotations for said metal for the month in

which said ores are removed, as published in the

Engineering & Mining Journal-Press of New York

;

Gold contents, at Tw^enty Dollars ($20) per ounce.

11. Second party shall have the right to erect

and maintain machinery and improvements upon

said mining claims and properties for the purpose

of working, operating or developing the same, and

shall have the right within thirty days after the ex-

piration of this agreement (provided second party

elects not to complete said payment and purchase

said mining claims and properties) to remove all

machinery, improvements, tools, appliances, sup-

plies, equipment and property of every kind and

character taken and placed by second party upon

said mining claims or properties, excepting mining

timbers placed peri'ianently in the underground

workings thereof.

ARTICLE II

In consideration of the premises, second party

agrees with first party as follows:
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1. That all work done by it, its agents, servants

or employes upon said mining claims and properties,

under this agreement or any renewal or extension

thereof, and all materials and supplies used by it in

the progress of such work, shall be at second party's

sole cost, charge and expense, and that such work

shall be done in a good and workmanlike manner,

and that all undergromid work done by it shall be

properly timbered, where timbering shall be neces-

sary to hold [64] the ground, and second party here-

by agrees to indemnify and hold first party harmless

from any and all liens, charges, expenses, suits or

actions arising out of any failure on its part to fully

pay for all labor, materials or improvements done

or placed by it upon said mining claims or proper-

ties under this agreement.

2. If second party's said attorneys shall finally

approve first party's titles to said properties, and

the regularity and validity of first party's corporate

organization, qualification and proceedings as afore-

said, and the deed placed in escrow as aforesaid,

second party shall pay and discharge, before the

same shall become delinquent, any taxes which may
be lawfully levied or assessed upon the above des-

cribed property of first party from and after the

date of this agreement, and during the continuance

thereof, it being understood that second party shall

not be deemed in default under this paragraph so

long as it shall in good faith be contesting the

validity of any tax claimed or asserted against said

property or any part thereof.

3. If second party shall elect not to exercise said
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option hereby given, or if second party shall fail or

neglect to make any of the aforesaid payments on

account of the purchase price, with interest as

aforesaid, or shall fail to keep any of the stipula-

tions of this agreement on its part to be performed

resulting in a forfeiture or cancellation of this agree-

ment as hereinafter provided, second party cove-

nants and agrees that it will peaceably surrender

possession of said properties and every part thereof

to first party upon demand.

4. First party shall have and be accorded the full

right and necessary facilities, at all reasonable times,

to examine second party's books and records in so

far as the same are concerned with the determin-

ation of second party's average mining and smelting

costs, and smelting losses, above mentioned, and shall

also have the right, if it shall so [65] desire, to be

present and represented at the measurement, sam-

pling, assaying or weighing of any ores prior to the

removal or extraction thereof by second party from

said properties of said party during the life of this

agreement.

In the event of disagreement between the repre-

sentatives of first party and second party as to the

value, assay or analysis of any of said ores, triplicate

samples thereof shall be taken, identical in all re-

spects as to quantity and quality, one of which shall

be retained by first party and another by second

party for assay and analysis, the third being pre-

served for umpire purposes.

If the asays and analyses of the samples so re-
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tained by first party and second party are in dis-

agreement, said third sample shall be submitted for

assay and analysis by a competent umpire to be

agreed upon by the parties hereto, and the deter-

mination reached thereon by said umpire shall be

accepted and taken as binding by both parties as

to the matters so submitted to him.

ARTICLE III.

In consideration of the premises, it is agreed on

the part of the first party

:

1. First party covenants and agrees that it is the

owner of the above described mining claims and

properties, free and clear of liens or encumbrances,

excepting only the lien for taxes for the year 1922

and excepting also, certain outstanding surface leases

covering portions of the surface of said mining

claims, all of which leases shall be fully listed and

specified in the deed to be placed in escrow as afore-

said, and excepting also, a verbal lease to the Catho-

lic Church of Bisbee, Arizona, of a triangular por-

tion of the surface of said mining [_G6^ claims now
occupied by the Catholic Church and Convent, which

said area shall be speedily and accurately surveyed,

and written lease therefor executed and delivered by

first party pursuant to said verbal understanding, it

being understood that the rights to be granted by

said lease and that the rights already granted by the

aforesaid leases now outstanding, shall be and are

restricted solely to surface rights, excluding all min-

eral rights.
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ARTICLE IV.

It is further agreed by and between the parties

hereto as follows:

1. That any and all payments made by second

party upon the purchase price of said mining claims

and properties, or any payment of interest thereon,

as hereinabove specified, shall immediately be and

become the property of first party whether second

party shall complete said payments and take title to

said properties or not, and shall be retained by it as

liquidated damages.

2. After second party shall have made the above

specified payment of Two Hundred and Forty Nine

Thousand Dollars ($249,000) on account of said

purchase price, second party shall have the right, at

any time, to surrender the aforesaid option and this

agreement, and to discontinue any and all further

payments hereunder, and upon such discontinuance

or failure on the part of second party to make any

of said payments accruing hereunder subsequent to

said payment of Two Hundred and Forty Nine

Thousand Dollars ($249,000), this agreement shall

forthwith cease and determine, and said property

shall vest in first party as of its former estate fully

discharged of this contract, and first party shall

have no right to recover anything further from

second party on account of any payment or pay-

ments of said purchase price, or [67] interest there-

on, then remaining unpaid, it being understood, how-

ever, that second party shall not thereby be released

from an}^ obligation to account for an}" ores thereto-

fore taken or extracted from said properties of first
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party and not then fully settled for as required by

this agreement.

3. If it shall be claimed by either of the parties

hereto that the other has failed to keep or perform

any of the requirements of this agreement on its

part to be performed (excepting only as to the

making by second party of the aforesaid payments

on account of the said purchase price with interest

thereon) the party so complaining shall give written

notice to the other of its said claim, and if the other

shall remedy said default or perform said require-

ments within the period of ten days from and after

the receipt of said notice, the other party shall not

have the right to terminate or forfeit this agreement

on account of such default or failure.

4. Any and all payments made by second party

on account of said purchase price as hereinabove

provided, shall be in such form and manner as will

be acceptable in the City of Los Angeles, Califor-

nia, at par.

5. Any notice or demand hereinabove provided

or permitted to be given or made by either of the

IDarties hereto, to or upon the other, shall be deemed

sufficiently made and served if delivered at the

office of the Manager of the Copper Queen Branch

of Phelps Dodge Corporation, at Bisbee, Arizona,

(as to notice or demands directed to second party

herein) or if delivered or made to James J. Flan-

agan, the authorized representative of the Higgins'

Estate, at Bisbee, Arizona, (as to notices or demands

directed to first party). [68]

6. Time is of the essence of this agreement and
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the terms and provisions hereof shall be binding

and inure to the benefit of the parties hereto, their

and each of their successors and assigns.

7. This agreement shall be taken and deemed to

have been made and entered into in the State of

Arizona.

IN WITNESS WHEREOF, this agreement has

been executed in triplicate by each of the parties

hereto, acting through its President and Secretary

thereunto duly authorized, at Bisbee, Arizona, on

the day and year first above written.

Attest

:

D. P. KEARNEY (Sgd)

Secretary.

THE HIGGINS ESTATE,
By JAMES O. SWORD (Sgd)

President.

Attest

:

GEORGE NOTTMAN (Sgd)

Secretary.

PHELPS DODGE CORPORATION,
By WALTER DOUGLAS (Sgd)

President. [69]

State of Arizona

County of Cochise—ss.

This instrument was acknowledged before me this

21st day of May, 1922, by JAMES O. SWORD, as

President of THE HIGGINS' ESTATE, a corpor-

ation, known to me to be the person who executed

and is described in said instrument, and who then

and there stated to me that he executed said instru-

ment on behalf of said corporation, being first duly
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authorized thereunto, for the purpose of consider-

ation therein expressed.

WITNESS my hand and official seal the day and

year in this certificate written.

JEAN BOYD (Sgd)

Notary Public.

My commission expires February 26, 1924.

State of Arizona,

County of Cochise—ss.

This instrument was acknowledged before me this

21st day of May, 1922, by WALTER DOUGLAS,
as President of the PHELPS DODGE CORPOR-
ATION, a corporation, known to me to be the person

who executed and is described in said instrument and

who then and there stated to me that he executed

said instrument, being first duly authorized there-

unto, for the purpose and consideration therein ex-

pressed.

WITNESS my hand and official seal the day and

year in this certificate written.

JEAN BOYD,
Notary Public.

My commission expires February 26, 1924. [70]

Exhibit B.

State of Arizona

County of Cochise—ss.

WALTER DOUGLAS, being first duly sworn,

deposes and says : that he is a citizen of the United
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States residing in the City, County and State of

New York ; that he is the President of Phelps Dodge

Corporation, a corporation engaged in a general

mining and smelting business, among other places,

in the County of Cochise, State of Arizona.

Affiant says that he is acquainted with the mining

property known as the Higgins Mine, consisting of

the following described lode mining claims, situate in

the Warren Mining District, County of Cochise,

State of Arizona :

—

^'AL HASSAN", ''AURORA", ''BACK
BONE", "BLACK PRINCE", "CONTACT",
"SOUDAN", "TWILIGHT", "WEBSTER",
and "YAKIMA", the United States Patent for

all of which mining claims is of record in Book

14 Deeds of Mines at Page 412 in the office of

the County Recorder of Cochise County, at

Tombstone Arizona.

That he is personally familiar with the facts and

circumstances surrounding the purchase of said min-

ing claims in the year 1922 by Phelps Dodge Cor-

poration from The Higgins Estate, a corporation;

that the transfer papers evidencing the purchase of

said mining claims were prepared by the attorneys

for Phelps Dodge Corporation in accordance with

his instructions and embodied the agreement of

purchase at between affiant acting in behalf of

Phelps Dodge Corporation and James O. Sworn act-

ing in behalf of The Higgins Estate, a corporation.

That prior to the execution of the transfer papers

the Higgins Mine had been examined by mining en-
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gineers representing Phelps Dodge Corporation, the

ore bodies in sight had been measured, and a valu-

ation had been placed upon the property based upon

[71] positive, probable and possible ore reserves;

that the purchase price of One Million Two Hundred

Fifty Thousand ($1,250,000) Dollars was based upon

such physical examination of the property ; that the

agreement of purchase was not the customary min-

ing option under which an operating company fre-

quently takes an option to purchase undeveloped

ground in consideration of a down payment and

secures the right to prospect and develop the ground

with a view to making further payments only in

the event that the prospecting and development

warrants such payments.

That the purchase price for the above described

mining claims, the sum of One Million Two Hmidred
Fifty Thousand ($1,250,000) Dollars was paid as

follows

:

$1,000 on the 26th day of May, 1922

;

$249,000 on the 7th day of July, 1922;

$500,000 on the 6th day of February, 1923

;

$250,000 on the 2nd day of August, 1923

;

$250,000 on the 7th day of January, 1924.

tliat the purchase price was paid in the manner

stated merely for the convenience of Phelps Dodge

Corporation and there was never at any time any

intention on the part of Phelps Dodge CorjDoration.

after the initial Two Hundred Fifty Thousand

($250,000) Dollars had been paid, that in any con-

tingency the property would go back to the Higgins
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Estate and the payment made by Phelps Dodge Cor-

poration be forfeited ; that the purchase of the prop-

erty was regarded by affiant and by Phelps Dodge

Corporation as a definite and certain contract of

purchase after such initial Two Hundred Fifty

Thousand ($250,000) Dollar payment had been made

in July, 1922.

Affiant says further that he makes this affidavit

at the request of the attorneys for The Higgins Es-

tate, a corporation; that he has no interest or per-

sonal knowledge of the matter or proceeding in re-

spect to which the affidavit is desired.

WALTER DOUGLAS (Signed)

Subscribed and sworn to before me this 22nd day

of November, 1927.

[Seal] JEAN BOYD (Signed)

Notary Public.

My commission expires: February 26, 1928. [72]

Exhibit C.

State of Arizona,

County of Cochise—ss.

DAVID D. IRWIN, being first duly sworn says:

that he is a citizen of the United States, residing in

the settlement of Warren, County of Cochise, State

of Arizona ; that he is the General Superintendent

of the Copper Queen Branch of Phelps Dodge Cor-

poration, which corporation is engaged in the busi-

ness of mining and smelting, among other places, in

the County of Cochise, State of Arizona.

Affiant says that he knows that Phelps Dodge Cor-

poration purchased the Higgins Group of mining
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claims in the Warren Mining District, in said Coun-

ty and State, from The Higgins Estate, a corpor-

ation, in the year 1922.

That although under the contract of purchase,

certain payments were deferred and payment of the

purchase price was not completed until December,

1923, Phelps Dodge Corporation took over possession

of the Higgins group of mining claims during or

just prior to the month of July, 1922, and has re-

mained in possession of said claims ever since that

time; that affiant, as General Superintendent, and

acting as the agent for Phelps Dodge Corporation,

personally accepted possession of the Higgins prop-

erty from James J. Flanagan, the then Mine SujDcr-

intendent of The Higgins Estate, a corporation.

That affiant, in the company of the said James J.

Flanagan, upon some date which affiant cannot now
fix, but which was either during or just prior to the

month of July, 1922, went upon the Higgins group

of mining claims and made a preliminary examin-

ation of surface property with the said James J.

Flanagan ; that the said James J. Flanagan at that

time turned over to affiant the keys of The Higgins

Mine Office, and delivered up possession of the min-

ing claims for his company. [73]

That immediately after coming into possession of

the Higgins group of mining claims and during the

month of July and August, 1922, a check survey of

the exterior claim lines of the Higgins group Avas

made by the engineers of Phelps Dodge Corporation,

and permanent iron pipe claim corners, set in con-

crete, similar to those placed upon other Phelps
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Dodge mining claims in the Warren Mining Dis-

trict, were set around the outside boundaries of the

Higgins group of mining claims, making the same

as Phelps Dodge ground.

Affiant says that he makes this affidavit at the re-

quest of The Higgins Estate, a corporation; that he

has no interest in the matter or proceeding in con-

nection with which the affidavit is desired.

D. D. IRWIN (Signed)

Subscribed and sworn to before me this 6th day

of November, 1927. My commission expires : Febru-

ary 26, 1928.

[Seal) JEAN BOYD (Signed)

Notary Public [74]

Exhibit D.

State of Arizona

County of Cochise—ss.

GROVER C. PIDGEON, being first duly sworn,

says : that he is a citizen of the United States, resid-

ing in the settlement of Warren, in the County of

Cochise, State of Arizona; that he is the Chief En-

gineer for the Copper Queen Branch of Phelps

Dodge Corporation, which corporation is engaged in

the business of mining and smelting, among other

places, in Cochise County, Arizona.

Affiant says that he is familiar with the facts and

circumstances surrounding the acquisition by Phelps

Dodge Corporation of the Higgins Mine in the

Warren Mining District, Arizona; that Phelps
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Dodge Corporation took possession of the Higgins

Mine in June or July of the year 1922, and that mine

operations for putting the property in condition

to be worked through the adjacent Southwest Mine

of Phelps Dodge Corporation were immediately com-

menced.

That in the year 1922 he was the Assistant Chief

Engineer for the Copper Queen Branch of Phelps

Dodge Corporation, in charge of the mine survey

and mine engineering work of that company in its

mines, at Bisbee, Arizona.

That refreshing his recollection by reference to

Engineering Records made at the time the work was

done, he states the fact to be that prior to the 15th

day of July, 1922, on behalf of Phelps Dodge Cor

poration, he surveyed the stopes on the 100 level (^f

the Higgins Mine; that with a view to entering +

Higgins ground, sometime between the 15th and the

30th day of June, 1922, mine crews in the employ of

Phel^Ds Dodge Corporation started a raise from the

fifth level of the Southwest Mine of Phelps Dodge

Corporation, at a point adjacent to the abutting line

of the Higgins group of mining claims, and which

raise was desigTiated as "5th-17-l"; that this raise

was driven until some time in the year 1922 it con-

nected with the workings of the 100 level of the

Higgins Mine.

That on or about the 1st of September, 1922, a

survey of the surface [75] of the Higgins Mine

dumps was made under his direction by the en-

gineers of Phelps Dodge Corporation for the pur-

pose of estimating the tonnage of said mine dumps
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with a view to using them as fill in certain stopes

in the adjacent Southwest Mine of Phelps Dodge

Corporation.

That thereafter, beginning at a date which affiant

cannot now fix, but which was sometime in the latter

part of the year 1922, a mine crew of Phelps Dodge

Corporation started a drift from the sixth level of

the Southwest Mine, designated as ''Drift 6th-61",

for the purpose of penetrating the Higgins ground

and providing a means of drawing off the Higgins

Mine dumps as fill for the stopes in the Southwest

Mine, referred to above; that said drift was driven

into the Higgins ground during the year 1922, and

the plan of using the Higgins Mine's dumps for

stope fill in the Southwest Mine of Phelps Dodge

Corporation was rapidly prosecuted to a conclusion.

Affiant says that he makes this affidavit at the re-

quest of The Higgins Estate, a corporation; that ho

has no interest in the matter or proceeding in con-

nection with which the affidavit is desired.

GROVER C. PIDGEON (Signed)

Subscribed and sworn to before me this 7th day

of December, 1927.

My commission expires: January 29, 1931.

[Seal] E. C. HICKS (Signed)

Notary Public. [76]
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Exhibit E.

Los Angeles, California

November 16th, 1927.

State of California

County of Los Angeles—ss.

DENIS P. KEARNEY of lawful age, being

first duly sworn deposes and says

:

That from the organization of THE HIGGINS
ESTATE, INC., in April 1914 to January 1924, he

was at all times Secretary and Treasurer of said

corporation.

That among his duties as Secretary and Treasurer

it was also his duty to prepare and file with the Col-

lector of Internal Revenue at Los Angeles the In-

come Tax reports for the above corporation.

That in the Spring of 1923 he prepared Income

Tax return for the calendar year 1922, and included

therein "Schedule of Property Sales Number Eight"

an item reading Option to purchase Higgins Mine

$250,000.00. That this amount constituted the net

profit accruing to the above Corporation from the

sale of the Higgins Mine, located in Cochise County,

Arizona to the Phelps Dodge Corporation at a sell-

ing price of $1,250,000.00, which sale was consum-

mated in May, 1922.

The exact cost of the mine to The Higgins Estate,

Incorporated, was not definitely known to its offi-

cers at the time this report was made up, but it was

the opinion of the officers of the al)ove corporation

that the mine had cost The Higgins Estate, Incor-

porated, in excess of $1,000,000.00, but in order to

be safe in making our report we considered a $1,000,-

J
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000.00 as the cost and reported the entire initial pay-

ment of $250,000.00 as the profit on this transaction,

it being his conviction in accordance with other

officers and stockholders of the corporation that the

transaction was a completed deal with the signing

of the agreement of sale and the payment of

$250,000.00.

(Signed) DENIS P. KEARNEY [77]

State of California

County of Los Angeles—ss.

On this 16th day of November A. D. 1927, before

me, a Notary Public in and for said County and

State, residing therein, duly commissioned and

sworn, personally appeared D. P. KEARNEY,
known to me to be the person whose name is sub-

scribed to the within instrument and acknowledged

to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal the day and

year in this certificate first above written.

Notary Public in and for said County and State.

My commission expires: [78]

EXHIBIT ONE.

MEMORANDUM OF AGREEMENT.

This memorandum of agreement between THE
HIGGINS ESTATE, a corporation, and PHELPS
DODGE CORPORATION, a corporation.

WITNESSETH:
During or about the year 1920, and wholly

through mistake, said THE HIGGINS ESTATE,
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extracted certain ores from the mines of said

PHELPS DODGE CORPORATION, adjoining

the mines of said THE HIGGINS ESTATE, which

ores aggregated approximately Four Hundred

(400) Tons. No adjustment or settlement on ac-

count of said ores has heretofore been made.

It is now agreed that PHELPS DODGE COR-
PORATION shall, and it does hereby fully release

THE HIGGINS ESTATE from any further lia-

bility on account of said ores, upon the considera-

tion that THE HIGGINS ESTATE shall, and it

does hereby transfer, sell and assign to PHELPS
DODGE CORPORATION, all those certain mining

supplies and materials, including lumber and tim-

ber, now situate upon the mining properties of

THE HIGGINS ESTATE, in the Warren Mining

District, Cochise County, Arizona, a detailed list

of which supplies and materials has this day been

delivered by The Higgins Estate to Phelps Dodge

Corporation.

TO HAVE AND TO HOLD said supplies and

materials unto PHELPS DODGE CORPORA-
TION, its succesors and assigns.

Executed at Bisbee, Arizona, on this 20th day of

May, 1922.

THE HIGGINS ESTATE,
(Signed) By James O. Sword,

President.

PHELPS DODGE CORPORATION,
(Signed) By P. G. Beckett,

General Manager. [79]
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PHELPS DODGE COEPORATION
COPPER QUEEN BRANCH

MEMO OF HIGGINS TRESPASS

Tonnage—402 dry tons.

Grade of trespass ore 7.5% cu. (estimated from

Higgins sliipments from this ore body and samples

taken by Phelps Dodge Corporation from trespass

drift.)

Mining South West ore first quarter

1920 2.65^ per #
Smelting 2.36

Converting 55

Prop. Eastern charges 2.80

8.36^

Aug. and ag. credit 12

8.24^

Average cu. quotation first quarter

1920 18.60

Estimated profit per # 10.44^

402 tons at 7.50% cu. (142.5# net cu.)

57.285#

Total estimated loss on trespass—$5980.55

[Endorsed] : Lodged and filed Sept. 23, 1935. [80]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare and certify to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit within the time provided by the

rules of that court in this respect, as extended, a

transcript of record for review herein consisting of

the following documents

:

1. The docket entries of the proceedings before

the United States Board of Tax Appeals.

2. Pleadings before the Board of Tax Appeals,

as follows:

(a) Petition, including annexed copy of de-

ficiency letter.

(b) Answer to petition.

3. Findings of fact, opinion and decision of the

Board.

4. Petitioner's request for further findings of

fact and motion to reconsider, set aside, revoke and

vacate the Board's opinion, decision and order filed

on August 11, 1934.

5. The Board's order overruling Petitioner's re-

quest for further findings of fact and motion to

reconsider, set aside, revoke and vacate the Board's

opinion, decision and order, which was entered on

September 13, 1934.

6. Petition for review and notice of filing, with

acknowledgment of service. [81]
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7. Statement of evidence, including Petitioner's

Exhibit No. 1 and the stipulation of facts together

with the exhibits attached thereto, marked Exhibits

A, B, C, D, and E, filed with the Board at the

hearing of the appeal, as settled and allowed.

8. Orders enlarging time for the preparation of

the evidence and for the transmission and delivery

of the record. [Not included in record.]

9. This Praecipe.

THOMAS P. DEMPSEY
A. CALDER MACKAY

Attorneys for Petitioner,

1104 Pacific Mutual Building,

Los Angeles, California.

HERBERT A. WHEELER, C. P. A.,

C. C. Chapman Building,

Los Angele?, California,

Of Counsel for Petitioner.

Service of a copy of the foregoing is hereby ac-

knowledged this 24th day of September, 1935.

ROBERT H. JACKSON,
Assistant General Counsel

for the

Bureau of Internal Revenue,

Attorney for Respondent.

[Endorsed] : Filed Sep. 24, 1935. [82]
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[Title of Court and Cause.]

CERTIFICATE
I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 82, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings on

file and of record in my office as called for by the

Praecipe in the appeal (or appeals) as above num-

bered and entitled.

In testimony whereof, I hereunto set my hand and

affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

bia, this 1st day of Oct., 1935.

[Seal] B. D. GAMBLE,
Clerk,

United States Board of Tax Appeals.

[Endorsed]: No. 8001. United States Circuit

Court of Appeals for the Ninth Circuit. Higgins

Estate, Inc., Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent. Transcript of the Rec-

ord. Upon Petition to Review an Order of the United

States Board of Tax Appeals.

Filed October 18, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


